
Interpretation of Customary 
International Law: Methods, 
Interpretative Choices and 
the Role of Coherence

December 2-3 2021 

The Organizing Committee 

 Prof. Panos Merkouris  Principal Investigator  
TRICI-Law Project 

Prof. Geir Ulfstein     
Co-Director
PluriCourts

Prof. Andreas Føllesdal
Co-Director
PluriCourts

 Marina Fortuna LLM  
PhD Researcher  

TRICI-Law Project 

Dr. Sotirios Ioannis-Lekkas 
Postdoctoral Researcher 

TRICI-Law Project 

Nina
PhD 

TRICI

Tatiana Spijk-Belanova LLM  
Project Manager 

TRICI-Law Project 

 Prof. Pauline Westerman  
RUG Faculty of Law  

Transboundary Legal Studies

Dr. Kostiantyn Gorobet
RUG Faculty of Law 

Transboundary Legal Studies
 Mileva LLM 
Researcher 
-Law Project 



Programme 

Thursday, 2nd of December 

09:00 – 09:30   

09:30 – 10:15   

10:15 – 10:30   

Opening of the Conference 

Keynote Speech  Judge Liu Daqun (IRMCT) 

Coffee Break & Networking

10:30 – 12:00.   Panel 1: Reflections on the Interpretation of CIL 

     Chair: Panos Merkouris (University of Groningen) 

1. Pauline Westerman (University of Groningen): The Illusion of Gold-
Digging: Interpretation of State Practice

2. Eleni Micha (University of Athens): Custom Dynamics and the 
Interpretation Exercise

3. Craig Eggett (Maastricht University): ‘General Principles of Law’ and
the Interpretation of Custom
Q & A Session

12:00 – 12:30  Break 

12:30 – 14:00  Panel 2: Patterns in CIL Interpretation Across International 
Courts and Tribunals 

Chair: Serena Forlati (University of Ferrara) 

1. William Worster (The Hague University of Applied Sciences): The
Application of Logic and Reason in CIL Interpretation

2. Steven Wheatley (Lancaster University): The Function of Time in CIL
Interpretation

3. Silviana Cocan (University of Montreal): Judicial Dialogue between
International Courts as a Method of Interpretation of Customary
International Human Rights Law
Q & A Session

14:00 – 14:15     Coffee Break & Networking

14:15 – 15:45   Panel 3: CIL Interpretation in the Case Law of International 

Courts and Tribunals 
Chair: Noora Arajärvi (Hertie School of Governance   
and Université Paris Nanterre)

1. Neha Jain (European University Institute): Managerial Custom:
Assertion, Avoidance, and Backstop in the Jurisprudence of the
International Criminal Tribunals

2. Paula Baldini Miranda da Cruz (Leiden University): The Interpretation
of ‘direction and control’ in ARSIWA Art. 8 in the Investor State
Arbitration: The Case of State Owned Enterprises

3. Tamás Molnár (EU Fundamental Rights Agency): The Court of Justice
of the EU and CIL Interpretation: Close Encounters of a Third Kind?
Q & A Session

Friday, 3rd of December 

09:00 – 10:30 Panel 4: Controversies/Issues in CIL Interpretation by 
International Courts 

Chair: Geir Ulfstein (University of Oslo) 

1. Raphael Oidtmann (University of Mannheim): Reconciling Conflicting
Norms of CIL – Towards a Mode of Practical Concordance at the ICJ

2.

3.

Ezgi Yildiz & Umut Yüksel (The Graduate Institute of International & 
Development Studies, Geneva): How Inconsistent Takes on Custom
Shape State Practice
Leoni Ayoub (Maastricht University Alumnus): Judicial Effectiveness
or Judicial Ambiguity: Is CIL an Instrument for Judicial Activism in
Excess?
Q & A Session

10:30 – 10:45    Coffee Break & Networking 

10:45  – 12:15   Panel 5: CIL Interpretation & Coherence 

Chair: Freya Baetens 

1. Charalampos Giannakopoulos (Centre for International Law, 
National University of Singapore): Coherence and (Practical) Legal 
Reasoning: Goal, Method, or Both?
2. Henrique Marcos (Maastricht University): A Reason- 
Based Approach to Coherence in Customary International Law
3. Harlan Grant Cohen (University of Georgia): The Court-Custom
Paradox
Q & A Session

12:15 – 13:30      Discussion & Closing of the Conference 



Keynote Speaker 

 
H.E. Judge Liu Daqun is a 
Judge in the Appeals Chamber 
for the International Criminal 
Tribunal for the former 
Yugoslavia (“ICTY”), and a 
Judge of the International 
Residual Mechanism for 
Criminal Tribunals. In 2015, he 
was elected as the Vice-
President of the ICTY. He was 
appointed as an ICTY Judge by 
the United Nations Secretary 
General in 2000, and re-

elected by the General Assembly in 2001 and 2004. From 2001 until 2005, 
Judge Liu was the Presiding Judge of Trial Chamber I presiding over the 
Naletili! and Martinovi!, Blagojevi! and Joki!, and Halilovi! cases, amongst 
others. He is also a member of the Permanent Court of Arbitration and the 
Institut de Droit International. 
 
Since 2005, Judge Liu has worked on appeals from both the Tribunal and the 
International Criminal Tribunal for Rwanda (“ICTR”) where he presided over the 
"ainovi! et al. case before the ICTY and the Gatete case before the ICTR. Judge 
Liu is a member of the Appeals Chamber in all two current ICTY Appeals cases 
(Stani#i! and $upljanin and Prli! et al.). 
 
Prior to being elected to the Tribunal, Judge Liu held a variety of positions in 
the Chinese Foreign Ministry, culminating in his appointment in 1999 as 
Ambassador of the People’s Republic of China to Jamaica and as Permanent 
Representative of the People’s Republic of China to the International Seabed 
Authority. Judge Liu was also Deputy Head and Chief Negotiator of the Chinese 
Delegation to the Rome Conference on the establishment of the International 
Criminal Court. 
 
Judge Liu has enjoyed a distinguished academic career. In 1994, he was 
appointed a Professor of International Law at China’s University of Law and 
Political Science and a Professor at the Centre of Cooperative Innovation and 
Judicial Civilization of that University in 2013. He regularly lectures across China 
and internationally on international criminal law. Amongst others, Judge Liu 
holds positions at the Law School of Wuhan University (since 1997) and China 
Foreign Affairs University (since 1998). Judge Liu is also the author of numerous 
publications on international criminal law and international humanitarian law. 

Panel 1: Reflections on the Interpretation of CIL 
 
Chair 
 

Panos Merkouris (PhD, Queen Mary, University of 
London) is Professor and Chair on Interpretation and 
Dispute Settlement in International Law at the 
University of Groningen, the Netherlands. His areas of 
expertise are law of treaties, customary international 
law, sources, and international dispute settlement. He 
is Principal Investigator of the ERC project TRICI-Law. 
 
 
 

 
 
Speakers 
 
Pauline Westerman is Professor in the Philosophy of 
Law at the Faculty of Law, University of Groningen. 
Next to this, she is member of staff at the Academy 
for Legislation in the Hague. Her interests center 
around the making of law, the formation of soft law 
arrangements, and, more recently, in the emergence 
and development of international law. In 2018 her 
book `Outsourcing the Law: a Philosophical 
Perspective on Regulation” was published by Elgar. In 
the same year, Springer published Legal Validity and 
Soft Law which she edited together with Hage, Kirste and Mackor. Currently 
she is preparing a volume on the conceptual construction and deconstruction 
of international law, together with Gorobets and Hadjigeorgiou, to be published 
by Elgar. Pauline Westerman is a member of the Royal Dutch Academy of 
Sciences since 2010. 
 
Abstract 
The Illusion of Gold-Digging: Interpretation of State Practice 
 
My paper focusses on the claim that state practice constitutes the `objective’ 
element of Customary International Law (CIL). This claim consists of three 
interrelated assumptions. The first is that state practice consists of `facts’. The 
second is that these facts should be investigated in an `inductive’ manner. The 
third is that such an inductive investigation of facts will help to `identify’ CIL.  I 
argue that all three assumptions are untenable. Facts cannot be investigated 



without having a theoretical searchlight in mind which illuminates only those 
parts of state practice that are considered legally relevant. This theoretical 
searchlight is for a large part informed by  legal concepts and principles, which 
guide the investigation. It is not necessary, in international law, that such 
concepts enjoy unequivocal validity. But they should have at least a credible 
claim to validity. That is why torture (although widespread, uniform and 
consistently followed) does not qualify as `state practice’ but resolutions do. 
This means that opinio juris, which I interpret as such a claim, performs a double 
role: it determines which usages, acts, claims should count as (relevant) 
`practice’ and, secondly, it determines which practices should count as CIL. 
Usually, both tasks are carried out in one big sweep which explains that one is 
not even aware of the fact that opinio juris is indispensable in the examination 
of state practice and that interpretation of opinio juris is therefore 
epistemologically prior to identification of state practice.  
 
 
Eleni Micha currently holds a teaching post at the 
School of Law of the University of Athens. She is also 
Visiting Lecturer at Frederick University in Cyprus, a 
regular member of the ILA Committee and an 
attorney-at-law specializing in human rights 
litigation. 
 
Abstract 
Custom Dynamics and the Interpretation Exercise 
 
Traditionally, customary international law (CIL) offers “a common logic for 
classifying [state] behaviour”. Although extensively disputed at times, CIL has 
not lost its appeal and states continue to ‘put up a fight’ over its content aiming 
to adopt a uniform and sustainable policy in CIL issues for purposes of legal 
certainty. To that point, decisions to change such policy are not easily made, 
since (legal) precedents will eventually be applicable to states in the future. 
This is the essence of the traditional view of international law. Yet, conceptual 
and practical questions remain unanswered challenging the coherence and 
legitimacy of CIL. Inquiries, such as how CIL works, why and how CIL rules 
change, and which is their normative impact require a solid explanation. The 
case of the UK’s legal opinion on using forcible measures in Syria is 
characteristic of the different methodological approaches adopted by states 
with respect to the customary law character of a right or an obligation. To this 
effect, the performance of international courts and tribunals constitutes a 
reference point with respect to the interpretative choices they made regarding 
CIL. In reality, the interpretation exercise undertaken by international courts 
suggest that a certain degree of action is required or permitted by CIL, 
following the ‘shared understanding’ of a CIL rule by the states. If, and to the 
extent that there is a ‘delayed feedback’ by the states to the courts’ 

interpretation, there is a new irreversible situation in motion. Therefore, the 
interpretative system of CIL is dynamically evolving one. In this sense, the aim 
of the present paper is to examine how international courts proceed to make 
certain interpretative choices regarding CIL, and their respective methodology. 
To this end, the research will focus on the special criminal tribunals and their 
respective jurisprudence. In particular, the Interlocutory Decision of the 
Appeals Chamber of the Special Tribunal for Lebanon issued in 16-2-2011 on the 
crime of terrorism will serve as the main case study of the research. Special 
attention will be given to the legality principle and the requirements for a 
strictly defined rule of international criminal law, according to the maxim nullum 
crimen sine lege certa which may well contradict the loose normative character 
of CIL and the weakness (or even failure) to consider the continued 
development of CIL rules. Consequently, the paper will try to illustrate how the 
dynamics of Customary International Law work especially within the area of 
international criminal justice and offer more insights into the strengths and/or 
weaknesses of the international courts’ authority in line with the interpretative 
processes adopted by them.   
 
 
 

Craig Eggett is Assistant Professor of International 
Law at Maastricht University. His PhD research 
focused on the nature and functions of ‘general 
principles of law’ in the international legal system. 
Craig’s current research interests include evidentiary 
questions before international courts, the role of 
courts and tribunals in international law-making, and 
state responses to internationally wrongful acts. 
Craig is the convenor of the Maastricht International 
Law Discussion Group. 
 

Abstract 
“General Principles of Law” and the Interpretation of Custom 
 
The interpretation of unwritten norms is fraught with difficulty. Without the 
settled text of a treaty, interpreters of unwritten norms are without a basic 
linguistic framework within which they may conduct their search for meaning. 
In such situations, the boundaries between the existence of a norm and the 
determination of its content can become blurred. Interpreters may return to the 
evidence of the norm’s existence (such as state practice) in order to determine 
its content, or it may be that interpretation itself is part of the constitutive 
process of unwritten norms. This confusion is exacerbated by a lack of 
established methods and procedures for the interpretation of unwritten 
international law. Customary rules are, of course, a type of unwritten 
international law. Yet, custom is not alone in this category. There appear to be 



other, even more nebulous unwritten norms: general principles of law. While it 
is commonplace to speak of custom and general principles under the umbrella 
of ‘general international law’, it is unclear whether questions of interpretation 
are to be approached in the same manner for both categories of norms or 
whether custom and general principles may assist in the interpretation of one 
another. 
 
This paper builds on the previous work of the author on the nature of general 
principles in international law, yet seeks to isolate questions of the interaction 
between custom and ‘general principles of law’ for the purposes of 
interpretation. In doing so, it will consider questions such as:  
 
How does the notion of systemic interpretation (itself surely either custom 
or a general principle) apply to these norms? Systemic integration implies 
that general principles should be taken into account when interpreting custom. 
If this is the case, how is this to be done? Is it also the case that custom is 
relevant to the interpretation of general principles?   
 
Are there certain ‘general principles’ on the method of interpreting custom? 
General principles of law, it seems, are frequently procedural norms addressed 
to courts and tribunals. Is it possible to conceive of certain aspects of the 
interpretation of custom as ‘general principles’ in international law applicable 
to courts and tribunals? Is there any advantage to categorising such 
methodological aspects as such? Can the interaction or a comparison between 
custom and general principles help clarify the boundaries between 
interpretation and ascertainment of unwritten international norms? 
 
Are customary rules to be interpreted against the background of substantive 
general principles of law? Typically seen as broader (or vaguer) norms, general 
principles are said to underlie the system as such. Are courts and tribunals 
influenced by these norms when interpreting custom? Should they be? Could 
the classification of a customary rule as jus cogens affect the influence of 
general principles on questions of interpretation? 
 
 
 
 
 
 
 
 
 
 
 
 

Panel 2:  Patterns in CIL Interpretation Across International Courts 
and Tribunals 
 
Chair  
 
Serena Forlati Serena Forlati, Law Graduate 
(Florence), LLM (College of Europe, Bruges), PhD 
(University of Rome-La Sapienza), is Professor of 
International Law and Head of the Department of Law, 
University of Ferrara. Member of the Scientific 
Advisory Board, Max Planck Institute Luxembourg for 
International, European and Regulatory Procedural 
Law, and of the Board of the Italian Society of 
International and European Union Law (ISIL). 
 
Her current research interests focus on international 
courts and tribunals, International Human Rights Law and its interaction with 
International Criminal Law. Recent publications include The Gab%íkovo-
Nagymaros Judgment and Its Contribution to the Development of International 
Law ( 2020, co-editor with M.M. Mbengue and B. McGarry) and Universal Civil 
Jurisdiction – Which Way Forward? (2020, co-editor with P. Franzina). 
 
Speakers 
 

William Worster is Senior Lecturer in International 
Law at The Hague University of Applied Sciences 
where he teaches public international law, 
international organizations and international 
migration and refugee law for more than 13 years. 
 
Abstract 
The Application of Logic and Reason in the 
Interpretation of Customary International Law 
 

It is well known that a widespread and consistent state practice and opinio juris 
will evidence the existence of customary international law, but this paper will 
examine the role of logic and reason in interpreting its norms. Specifically, it will 
consider whether primary or secondary norms that can be reasonable inferred 
or deduced from existing rules, or whether rules that are simply logical for the 
operation of the international legal system, can be identified as norms of 
customary international law under a complementary or supplementary 
interpretive system.  
 



The Permanent Court of International Justice and the International Court of 
Justice have both asserted that some rules of customary international law can 
be sustained without rigid application of the two-element rule. In the Gulf of 
Maine case, the Court held that “a limited set of norms for ensuring the 
coexistence and vital cooperation of the members of the international 
community” exist without the rigorous need to establish state practice and 
opinio juris. The Court has reaffirmed its view on several occasions. In Armed 
Activities on the Territory of the Congo, the Court discovered customary 
international humanitarian law by examining the application of the Hague 
Convention Respecting the Laws and Customs of Land Warfare and customary 
international law on permanent sovereignty over natural resources by 
considering UN General Assembly Resolutions. In the Burkina Faso v Mali 
Frontier Dispute, the Court held that uti possidetis was customary international 
law because “it is logically connected with the phenomenon of the obtaining of 
independence”. In the Nicaragua case, the Court found that Common Article 3 
of the Geneva Conventions was customary international law because it was in 
alignment with “elementary considerations of humanity”, the same reason that 
underpinned the Court’s judgment in the Corfu Channel case. 
 
This paper will identify this alternative perspective to interpreting norms of 
customary international law, and will locate it in relation to the existing 
methodology for interpreting those rules. In order to form this argument, the 
author will identify the discrete methodological steps in interpreting customary 
international law and then situate the precise logical steps that the Court is 
taking in relation to that methodology when it makes claims of logic and reason. 
 
Steven Wheatley is Professor of International Law at 
the University of Lancaster, UK. He has a 
longstanding interest in the theory and practice of 
customary international law. Relevant publications 
include a chapter on customary human rights law 
(The Idea of International Human Rights Law (OUP, 
2019)) and an examination of the way that custom 
evolves in and over time (‘Revisiting the Doctrine of 
Intertemporal Law’ (2021) 41 Oxford Journal of Legal 
Studies 484).  
 
Abstract 
The Function of Time in the Interpretation of Customary International Law 
 
Missing from the present discussion of the interpretation of customary 
international law is the element of Time.  
 
International lawyers are increasingly looking to make sense of the ways that 
Time (including different conceptions of Time) influences our understanding of 

the international law system. From the notions of clock and calendar time, to 
the idea that time flows, to perceptions of time passing, to the very existence 
of Time, international lawyers now recognize the importance of putting Time 
at the centre of our discussions, rather than its traditional place as part of the 
taken-for-granted, under-theorized background.  
 
In a previous paper (Oxford Journal of Legal Studies), I showed that Time plays 
an important role in the identification of Custom. First, evidence of state 
practice and opinio juris only emerges over time. Second, we need the element 
of time to explain the possibility of change, because custom cannot say 
incompatible things on the same subject at the same time. Finally, the 
applicable customary law on a given day can change over time, depending on 
When we examine the available evidence of state practice and opinio juris.  
 
This paper explores the role of Time in the interpretation of customary 
international law.  
 
In another paper (Duke Journal of Comparative & International Law), I 
explained how the rules for the interpretation of unwritten customary 
international law norms are the same as those for the written provisions of 
treaties, following the logic of Article 31 of the Vienna Convention on the Law 
of Treaties. The identification of customary international law norms is 
evidenced by the state practice and opinio juris. But once the customary norm 
has been formulated (e.g. the non-intervention principle in the ICJ’s 1986 
Nicaragua judgment), we have to explain its meaning when applied in new 
circumstances, looking to the ordinary meaning of the words, the ways those 
words are used in other areas of international law, and the object and purpose 
of the customary rule in question.  
 
In this paper, I will examine the importance of Time in the interpretation of 
customary international law norms, exploring how When we undertake the 
process of interpretation effects our understanding of the content of the 
customary international law norm. This means that our understanding of the 
applicable law depends on the moment that we examine the content of the law, 
because the meaning of words can change over time (this is what the ICJ refers 
to as the evolutionary interpretation of treaties). Simply put: Without taking 
into account the element of Time in the interpretation of customary 
international law, we cannot explain the scope and content of customary rules 
or make sense of the interpretation and application of customary norms in a 
particular case.  
 
 



 
Silviana Cocan is currently a lecturer and a Mitacs 
Elevate postdoctoral research fellow (2020-2022) at 
the Université de Montréal Faculty of Law. She holds 
a joint double doctoral degree in international law 
from Université Laval Faculty of Law (Québec, 
Canada) and the Faculty of Law and Political Science 
of the University of Bordeaux (France) after 
defending her thesis under joint supervision. The 
subject of her thesis was “The dialogue between 
jurisdictions and quasi-jurisdictions protecting 
human rights – the example of the prohibition of torture and other cruel, 
inhuman or degrading treatment or punishment”. Her doctoral thesis was 
published in December 2020 by LGDJ-Lextenso Éditions after obtaining the 
Louis Joinet Thesis Prize from the Francophone Institute for Justice and 
Democracy. Her thesis was also awarded the Thesis Prize of the Québec Society 
of Comparative Law. As reflected in her publications and delivered 
presentations, her research interests focus on public international law, 
international human rights law, comparative law and international refugee and 
migration law. She also coordinates an organizing committee in charge of 
virtual thematic workshops taking place throughout the Fall of 2021 and related 
to the implementation of the Global Compacts on Migration and Refugees since 
their adoption in December 2018. 
 
Abstract  
Judicial Dialogue between International Courts as a Method of Interpretation 
of Customary International Human Rights Law 
 
This contribution aims to show the role of judicial dialogue in the interpretation 
of customary international human rights law. Judicial dialogue can be defined 
as a spontaneous practice that consists in referring to decisions or international 
instruments that are external sources to the system in which the international 
court has to exercise its power of interpretation. Therefore, judicial dialogue 
can be seen as an interpretive technique, allowing on one side, to reach 
common interpretations of the substance, the meaning and the scope of 
international human rights treaties; on the other side, to identify rules that can 
be considered belonging to customary international human rights law. The 
practice of international tribunals and the emergence of customary 
international human rights law reflect a reverse process, in opposition with 
other fields of international law in which customary law appeared first and was 
codified afterwards in binding treaties. Indeed, regarding customary 
international human rights law, customary rules did not precede treaties but 
rather followed them. 
 

Sometimes, judicial dialogue will show the existence of international common 
positions regarding certain aspects of human rights. It is the case regarding the 
entrenched jurisprudential consensus on the complementarity between 
international human rights law and international humanitarian law and the jus 
cogens concept that encompasses prohibitions on torture, slavery, genocide, 
racial discrimination and the use of force by States. Nevertheless, this 
spontaneous practice does not always lead to extensive interpretations and to 
normative convergence since it can also highlight disagreements in which case 
restrictive interpretations are inevitable. Divergent States’ practices and the 
lack of consensus in the international legal order will be the ultimate limits to 
constructive judicial dialogue. Indeed, jurisprudential cross-references can 
emphasize conflicting positions in matters of interpretation even regarding 
customary international legal rules as the prohibitions of core human rights 
violations. One of the most significant examples is the trouble to determine 
precisely the effect of peremptory norms when grave human rights violations 
are confronted to customary international law on State and individual 
immunities and privileges.  
 
If the willingness of States is still a cornerstone of international law, a form of 
judicial objectivism emerges from the practice of international courts when 
they decide to refer to decisions and international instruments, external to their 
own systems and that are not part of directly applicable law, but are used to 
highlight the meaning, scope and content of rights formulated in analogue 
terms, if not in identical ones in independent treaties. Jurisprudential dialogue 
can also be used to identify the emergence of customary international legal 
rules determined by other courts, binding on all States and not limited in their 
application. At the same time, the use of external sources will also lead to a self-
expansion of the possibilities in matters of interpretation by taking into account 
solutions that were found by other legal interpreters in comparable legal 
disputes. It is not enough to determine that a rule belongs to customary 
international law, but on the contrary, one has to precise its scope and the 
arrangements needed for implementing effectively the rule in question. There, 
judicial dialogue is strongly linked to the notion of global interpretation through 
normative and systemic interactions relevant in case of crosscutting rules 
protecting human rights arising from State practice. 
 
 
 
 
 
 
 
 



 
Panel 3: CIL Interpretation in the Case Law of International Courts 
and Tribunals 
 
Chair 
 

Noora Arajärvi (Ph.D., European University Institute) 
is a researcher with expertise in the sources of law, 
international legal theory, rule of law and research 
ethics. She holds positions at the Hertie School and at 
the Université Paris Nanterre in the EURO-EXPERT 
project. Her past experience includes serving at the 
Rule of Law Unit of the UN Secretariat, lectureships at 
the University of Central Lancashire and the University 
of the West Indies, and a postdoctoral fellowship with 
the Berlin Potsdam Research Group ‘The International 

Rule of Law – Rise or Decline?’.  Dr. Arajärvi is the author of The Changing 
Nature of Customary International Law: Methods of Interpreting the Concept 
of Custom in International Criminal Tribunals, several research articles, and a 
co-editor of The Theory, Practice and Interpretation of Customary International 
Law (with Merkouris and Kammerhofer, forthcoming 2022). 
 
Speakers 
 
Neha Jain is Professor of Public International Law 
and Co-Director of the Academy of European Law at 
the European University Institute. She is on special 
leave from her position as Associate Professor at the 
University of Minnesota Law. Jain’s scholarship 
focuses on public international law, human rights law, 
criminal law, and comparative law. She is the author 
of Perpetrators and Accessories in International 
Criminal Law (Hart, 2014) and her work has appeared 
in numerous journals, including the American Journal 
of Comparative Law, American Journal of International Law, European Journal 
of International Law, and Harvard International Law Journal. 
 
Jain has been a Wissenschaftliche Mitarbeiterin at the Max Planck Institute for 
Foreign and International Criminal Law and held fellowships at the Stellenbosch 
Institute for Advanced Study, the Danish National Research Foundation’s 
Centre of Excellence for International Courts, and the Lauterpacht Centre for 
International Law. She has also served as a visiting professional in the Chambers 
Division of the International Criminal Court. Jain is a Board Member of the 
European Society of International Law and a member of the Executive Council 

of the American Society of International Law. She is Managing Editor of AJIL 
Unbound and serves on the editorial boards of the European Journal of 
International Law and the Criminal Law Forum. 
 
Abstract 
Managerial Custom: Assertion, Avoidance, and Backstop in the 
Jurisprudence of the International Criminal Tribunals 
 
TBA 

 
Paula Baldini is a PhD candidate at the Grotius Centre 
for International Legal Studies. She is also Managing 
Editor of the Leiden Journal of International Law and 
a qualified attorney registered at the Brazilian Bar. 
 
 
 
 
 
 

 
Abstract 
The Interpretation of ‘direction and control’ in ARSIWA Art. 8 in the Investor 
State Arbitration: The Case of State Owned Enterprises 
 
I discuss how context shapes the interpretation of general international 
customary rules in specific legal systems by looking specifically at the issue of 
attribution of state-owned enterprise conduct to states under international 
investment law. According to Article 8 of the Articles on State Responsibility 
for Internationally Wrongful Conduct (ARSIWA), which expresses customary 
international law, the conduct of non-state actors, including state-owned 
enterprises, is attributable to states if such conduct was performed under the 
state’s direction and control. General international law tribunals such as the ICJ 
have ruled on a very high threshold of control for attribution under ARSIWA 
Article 8, requiring proof that the states had either ‘effective’ or ‘overall control’. 
  
However, parties in investor-state dispute settlement (ISDS) dealing with state-
owned enterprise conduct have often ignored general international law’s 
threshold for control for the purposes of attribution. Instead, they argued, with 
varying degrees of success, that states should be attributed responsibility for 
the actions of corporations over which they hold corporate control. My 
argument is that this particular interpretation of ‘control’ stems from the 
underlying political principles and ideas that support international investment 
law as a field of international law. Its underlying goal of de-politicizing 
investment relations and disputes has generated an excessive caution towards 



state-owned enterprises, thus often lowering the threshold of control required 
to attribute their conducts to states.  
 
 
 

Tamás Molnár is a legal research officer at the EU 
Agency for Fundamental Rights (FRA) in Vienna. He 
is also a visiting lecturer on international migration 
law at the Department of International Relations at 
Corvinus University of Budapest (where he has held 
multiple positions since October 2003). Before 
joining FRA, he worked for a decade in various 
ministries in Hungary on international and EU law. He 
was also a delegate in migration-related EU Council 
preparatory bodies and negotiated international 

agreements on migration. He read law in Budapest and Brussels (LLM in EU 
law) and holds a PhD in international law. He published widely in the fields of 
international and EU migration law and relationship of legal orders. His latest 
monograph is titled “The Interplay between the EU’s Return Acquis and 
International Law” (Edward Elgar 2021). 
 
Abstract 
The Court of Justice of the EU and the interpretation of customary 
international law: close encounters of a third kind? 
 
‘[T]he intellectual prison of custom seems to be gradually transformed into a 
large dance floor where (almost) every step and movement is allowed’ 
(Jean d’Aspremont, ‘Customary International Law as a Dance Floor: Part I’, 
EJIL:Talk!, 14 April 2014) 
 
It is uncontested that the European Union’s (EU) legislature is bound by 
relevant norms of customary international law (CIL); rules of CIL form an 
integral part of the EU legal order; and the Court of Justice of the EU (‘CJEU’ 
or ‘EU Court’) must use CIL at least as an interpretive tool (from well-
established CJEU case law, see eg the recent Front Poliario ruling). From 
abundant CJEU jurisprudence, examples of CIL rules recognised as part of the 
EU legal order include individuals’ right to enter their own country; the right to 
innocent passage and freedom of navigation under the law of the sea; certain 
principles of the law of treaties; the status and immunities of heads of state; 
States’ complete and exclusive jurisdiction over their airspace, and the freedom 
to fly over the high seas, etc. The CJEU generally finds and identifies rules of 
CIL in (codification) treaties to which the EU is not a party and/or accepts them 
as customary norms on the basis of ICJ judgments. But is then interpretation 
needed – i.e. once a CIL norm has been identified, does one also know its 
content? 

 
According to the EU Court, ‘interpretation […] clarifies and defines where 
necessary the meaning and scope of [a] rule as it must be or ought to have 
been understood and applied from the time of its coming into force’ (Denkavit 
Italiana). The CJEU has shown preference for certain interpretative methods, 
namely the systemic, teleological, and dynamic interpretation, with a view to 
attaining the objectives of the European integration project as defined by the 
autonomous EU legal order. CIL as part of EU law is, in principle, also subject to 
the same interpretive methods and practices.  
 
By thoroughly reviewing relevant case law, this paper critically examines the 
specificities and challenges of interpreting CIL by the CJEU – against the 
backdrop of the EU as a quasi-self-contained regime and the sui generis nature 
of its legal order, its specific integration objectives and the peculiar judicial 
function the CJEU performs. Contrary to traditional international courts whose 
authority to interpret international law (including CIL) is on equal footing with 
that of national courts, and which do not have compulsory jurisdiction as a 
matter of principle and operate without a coherent coordination scheme 
among them, the CJEU is entrusted with the authentic interpretation of EU law 
and there is clear division of labour between it and the Member States’ national 
courts. Also, the CJEU enjoys exclusive and compulsory jurisdiction in matters 
falling under the EU Treaties, having a role resembling to that of States’ 
constitutional or supreme courts. As a result, the CJEU has swiftly established 
its interpretive practices and methods, somewhat distinct from those in 
international law, and applies methods that are similar to the interpretive 
techniques of a domestic constitutional court, albeit with variations on a 
number of points.  
 
This contribution aims at mapping and understanding the ways the CJEU 
interprets rules of CIL using its above-described toolbox and compares them 
to those that exist for the interpretation of treaties under the VCLT. It equally 
seeks to comprehend what are the reasons behind the CJEU’s particular 
approach, interpretative choices and deviations from mainstream techniques. 
The inquiry is guided by the questions whether the way the CJEU engages with 
the interpretation of CIL represents unique features and if so, and which ones 
and to what extent, as well as which factors influence the preferences of the 
CJEU for different methods of interpretation of CIL, coupled with 
considerations whether such uniqueness or lack of coherence risks further 
fragmentation of international law, and strengthens or weakens the authority 
of the EU Court as an influential judicial actor in this regard. 
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Abstract 

The Actorness of International Organizations and the Creation of Customary 
International Law   
 
In international legal scholarship, States have classically been viewed as the 
prime subjects capable of creating and further developing customary 
international law. Correspondingly, the commonly accepted mode(s) for States 
to identify norms and rules of customary international law – such as, most 
prominently,  the two-element approach requiring proof of state practice and 
opinio juris – have been re-emphasized on  various occasions, including by the 
International Law Commission’s Fourth Report on the Identification 
of  Customary International Law, delivered by the Special Rapporteur, Sir 
Michael Wood, in March 2016.  
 
Addressing a broad range of sub-topics, the ILC report suggested that beyond 
the formative element of state practice, the practice of international 
organizations may also be taken into account when determining the formation 
of customary international law. As compellingly argued by Odermatt in his 2017 
article on ‘The  Development of Customary International Law by International 
Organizations’, although the ILC acknowledged that  examining the practice of 
international organizations might be indicated when trying to identify norms 
of  customary international law, its overall approach towards the subject matter 
remained rather State-centric:  as further observed by the author, ‘[t]he ILC’s 
approach reveals an underlying tension between the view of  international 
organizations as independent actors in international law, capable of 
contributing to its  formation and development in an autonomous fashion, and 
the view of international organizations as little  more than the collective will of 
their member States, whose contribution to international law ‘as such’ 
is  negligible at most’ (at 492).  
 
Striking about this brief excerpt now is the fact that international organizations 
are almost parenthetically framed as independent actors in international law 
capable of contributing to the identification of customary international law. 
Therefore, this is where the present contribution seeks to jump into the debate 
by elucidating on the question of what essentially is required in order to (re-
)consider international organizations as independent actors on the 
international plane. Borrowing from the actorness model in international 
relations, it is thus aimed to put forward a holistic sympathy of the ‘actorness 
qualities’ required by an international organization so as to be able to actively 
contribute to the identification of customary international law, also beyond the 
special case of supranational organizations such as the European Union.  
 
It is hence envisaged to (re-)conceptualize international organizations as 
autonomous international actors by means of an analytical framework that 
seeks to explain why, in fact, some international organizations have exceeded 
an essentially functionalist principle-agent structure, in which the respective 



institution merely serves at the behest of its constituent entities and remains 
limited to the translation of said entities’ variegated policy interests. 
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Abstract 
How Inconsistent Takes on Custom Shape State Practice 
 
Much has been written about how customary international law emerges and 
the importance of state practice in informing custom. But we know little about 
the reverse: how do pronouncements on custom inform state practice? We 
approach this question by focusing on the International Court of Justice (ICJ) 
and its rulings on customary rules concerning maritime delimitation. The ICJ 
had to apply customary international law on multiple delimitation cases, but its 
rulings on what is customary and what is not has not been coherent over time. 
We show that this inconsistency was not guided by changing state practice, 
yet it had a profound effect on how states take position on maritime 
delimitation subsequent to these rulings. In particular, we look at how the ICJ 
has come to different conclusions with regards to the customary status of the 
equidistance method or a provisional equidistance line. We show that the 1969 
North Sea Continental Shelf Cases, which ruled that equidistance is not 
customary, hampered the convergence of state practice around equidistance. 
Instead, it gave states license to claim maritime areas using various non-

equidistance-based methods. Consequently, state claims and views on 
maritime delimitation greatly diverged. The ICJ’s subsequent interventions that 
brought back equidistance were not enough to reverse this process and create 
consensus around equidistance at a later point. We find that states continued 
to follow alternative rules that the ICJ had sanctioned earlier in order to realize 
their maximalist interests. For our analysis, we collect documents evidencing 
state preferences on the continental shelf delimitation rule since the end of 
World War II. Based on a classification of these documents, we produce a 
dataset that has annual information on state preferences over the delimitation 
rule in the period under study. Our findings are surprising in light of the 
common assumptions about role of state practice in formulation of custom. By 
showing how incoherent pronouncement of custom diversify state practice, we 
highlight the consequences of inconsistent interpretation of customary 
international law.  
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Abstract 
Judicial effectiveness or judicial ambiguity:  
Is customary international law an instrument for judicial activism in excess? 
 
This paper is inspired by my PhD thesis which I defended in January 2021 where 
I sought to identify the consistencies in the way the international courts 
interpret international law by examining how they have been overstepping or 
underplaying their judicial powers while applying their inherent jurisdiction. I 
argued that without activism or restraint, the international judicial function 
would not exist as we know it today.  
 



An observation that frequently emerged through the case-law examined was 
the question as to the extent to which the courts have engaged in the 
interpretation and determination of customary international law proper or fall 
victim to what Stephan Talmon termed “pulling a rabbit out of its hat” in 
reference to the ICJ (Talmon 2015), and whether this was an indication of 
activism or restraint on the part of the court. This very distinction could be the 
defining line as to whether the use of activism shapes a judicial function that 
holds normative legitimacy or not, since it would juxtapose the use of custom 
as a necessary result-oriented decision against ambiguous and sometimes 
contradictory principles of custom. 
 
The aim of my paper is to evaluate the choices made by the international courts 
through the use of judicial activism or restraint when interpreting customary 
principles, and thereafter determine their effect on the international judicial 
function. To do this, focus is placed on the principle of the “indispensable party” 
(recognised as the ICJ’s Monetary Gold principle) and its subsequent disguises 
before different international courts and tribunals, as an illustration of such 
interpretation of custom. The elements of the judicial function of the 
international courts include the public function which international courts aim 
to serve (Brown 2006); the spirit of systemic harmonisation (Peters 2017) 
which courts may seek; and their reluctant law-making (an expression 
borrowed from Terris et al 2007) and are central in understanding the role of 
activism and restraint in judicial effectiveness, or lack thereof. 
 
The paper begins by briefly outlining certain fundamental concepts to its 
analysis, such as determining what judicial effectiveness and judicial activism 
mean (with an influence from Mahoney 1990), describing their relationship to 
the function of international courts, and defining their link to customary 
international law. It then proceeds to analyse the relevant case-law, firstly by 
identifying the establishment of the principle of “indispensable party” by the 
ICJ and then elaborating upon the subsequent case-law that has emerged from 
the judicial institution. During this examination it seeks to answer whether the 
establishment of the principle of “indispensable party” forms but a manoeuvre 
of pulling rabbits out of its hat for the sake of judicial effectiveness, and 
questions which judicial function the Court has attempted to fulfil. 
 
The analysis continues to look at the application of the principle beyond the 
ICJ, by also examining the international judicial function that other courts or 
tribunals have attempted. The identification of the judicial elements through an 
examination of the courts’ case-law allow the paper to conclude whether 
differing, sometimes eccentric, interpretative choices by the courts may 
promote the creation of an international judicial function in its own right.  
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Abstract 
Coherence and (Practical) Legal Reasoning: Goal, Method, or Both? 
 
To understand the role of coherence in interpreting customary international 
law (CIL) one key question must be answered first: what is coherence and what 
is its role in legal reasoning in general? The thesis of the paper is that coherence 
in legal reasoning is more than a goal or a results-oriented ideal—it is also a 
method about how to construct one’s reasoning and deliberate about one’s 
interpretative choices. Coherence has a dual nature, at once substantive and 
methodological. The paper thus seeks to provide preliminary answers to two of 
the research questions in the CfP, i.e.: is it necessary or even possible to strive 
towards coherence in the interpretation of CIL; what are possible signs of (in-
)coherent interpretation in law and, in particular, in CIL interpretation? Briefly, 
the paper’s key arguments are as follows. 
 
First, conventional wisdom regards coherence as synonymous to consistency 
(non-contradiction), yet this is not the case. Coherence is the broader concept 
also looking towards the reasons that are brought forward to justify an 
outcome. Further, coherence is also linked to correctness and predictability, yet 
this is not a causal link. Coherence does not mean that one will always achieve 
correctness or predictability—although taking care to ensure the coherence of 
one’s reasoning will improve the chances that the outcome will be, or at least 
be perceived as being, correct and congruent with existing practice. Therefore, 
coherence is not merely a description of the outcome of legal argumentation 
but also a factor of the argumentation’s operation and deployment.  
 
Second, this dual nature of coherence is borne out more clearly if one looks at 
legal reasoning as practical reasoning, i.e., reasoning that seeks to motivate a 
situated actor, who has certain goals, into committing to a particular course of 
action. In practical reasoning an interactive and iterative relationship exists 
between the actor’s goal, the course of action chosen, and the mental steps 
taken in between—all these are moreover open to deliberation and modification 
during the course of reasoning.  
 
Third, given the above, coherence implies a number of mental, interpretative 
processes during reasoning, which include: framing (identifying legal 
issue(s)/question(s) and the object(s) of inquiry), contextualising (situating the 
above within a normative framework), reflexivity (being self-aware of one’s 
choices and motives, and how these influence action). The same processes are 
of relevance to states and adjudicators interpreting CIL. For states, it may 
mean: identifying the brute facts of practice; putting forward arguments (e.g., 
deontological or goal-oriented) about the desirability of their interpretation of 
said practice seen against the normative background of international law; 
testing iteratively the strength of these arguments against the moral salience 
of any contrary practice or expressed views. For adjudicators, it may mean: 

identifying the brute facts of practice; reconstructing the intentions of states 
that have put forward arguments about the desirability of their interpretation 
of said practice; testing iteratively the strength of these arguments against the 
moral salience of any contrary practice or expressed views, and against the 
normative background of international law. 
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Abstract 
A Reason-Based Approach to Coherence in Customary International Law 
 
Abstract: This paper focuses on customary international law (CIL) to point out 
some limitations of a deductive-syllogistic style of reasoning. It emphasises two 
CIL complexities. First, even well-established CIL rules are known to have 
exceptions, but that does not call for the conclusion that a CIL rule is non-
existent. Second, the preceding practice for recognising a CIL rule does not 
need to be uniform. If one attempts to explain such complexities employing a 
syllogism-oriented, deductive style of reasoning, one will face severe difficulties 
and mismatches between the law and the model in place. While deductivism 
ties coherence to the absence of contradiction, legal reasoning allows 
coherence to find its way out of contradiction. As an alternative to the 
deductive model, this paper argues that reason-based logic (RBL) provides a 
suitable framework for understanding the law and CIL complexities. This logic 
is reason-based because it gives the centre stage to reasons instead of 
syllogisms, allowing one to balance reasons in favour and against a conclusion. 
This paper is structured as follows: Section 1 focuses on the two 
abovementioned CIL complexities. Section 2 examines deductivism and points 
out why it is unable to account for such complexities. Section 3 introduces the 
reason based alternative. Section 4 concludes the paper. 
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Abstract 
The Court-Custom Paradox 
 
Coherence presents a series of paradoxes for international courts. An 
international court might try to maintain the coherence of customary 
international law itself, respecting the processes that give custom its particular 
force and legitimacy. Doing so would suggest treading lightly, cabining 
decisions to particular facts and a particular moment and denying any forward-
looking authority. The cost would be the coherence of its own jurisprudence or 
that of international courts more broadly, potential undercutting their authority 
as “courts.” Or, an international court might try to protect the coherence of its 
judgments and its promise to treat like cases alike. Doing so, however, would 
require it to move beyond customary international lawmaking processes, 
embracing its delegated authority to develop the law in ways that foster 
fairness in results. Its decisions might cohere, but views of custom might 
fragment, as states reject the authority of the court. Or, finally, an international 
court might seek coherence in customary international law “doctrine,” seeking 
to align its interpretations with those of other courts. Doing so, however, would 

undercut both the court’s own delegated authority and that of the customary 
international lawmaking process. These paradoxes, and the choices they 
demand, highlight the uneasy, unresolved relationships between different 
sources of normative authority in contemporary international law. 
 
 




