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A.      THE KENYAN LEGAL SYSTEM 

Objective: To highlight the key features of the Kenyan legal system, historical changes, and 

the court structure.  

 

The understanding of Kenya’s legal system can largely be categorized into two eras; the 

independence constitutional era and after the enactment of the new constitutional dispensation in 

2010. 

This section focuses on both periods with particular attention to the place of international law 

within the Kenyan legal system. 

 

1. History of Kenya’s Court System 

The history of the court system in Kenya is much akin to the history of the judicial system in most 

of the former British colonies.1 The application of common law to Kenya was not the product of 

organic transformation but rather a colonial transplantation.2 In the same breath, common law 

served both an administrative function and a legislative one - with control of the natives being its 

utmost purpose.3 In cases where administration of the natives was out of the question, such as in 

cases involving personal matters, the application of native customary law was mandated.4 What 

consequently arose was a double track judicial system that particularised jurisdiction depending 

 
1 S Joireman , ‘The evolution of the Common Law: Legal development in Kenya and India’, University 

of Richmond School Political Science Faculty, 2006. 
2 S Joireman , ‘The evolution of the Common Law: Legal development in Kenya and India’, University 

of Richmond School Political Science Faculty, 2006. Joireman quotes Yash Pal Ghai: “From the African 

point of view the English law introduced into East Africa was one of the main weapons for colonial 

domination, and in several important fields remained so for most of the colonial period, only changing 

when Africans began to gain political power. The role of the received law from the beginning of the 

colonial period in Kenya was to be a tool at the disposal of the dominant political and economic groups.” 

See Joireman, 14. 
3 G Lubale , ‘Courts system in Kenya: Introduction and reforms’ accessed at 

https://gabriellubale.com/courts-system-in-kenya/ See also, though related to criminal procedure, The 

World Factbook of Criminal Justice Systems accessed at 

https://www.bjs.gov/content/pub/pdf/wfbcjsk.pdf  
4 “...Until 1950 these were known as the Native Tribunals. Advocates were not permitted to appear before 

them and they had jurisdiction only over natives within their area and they were enjoined under section 

13(a) of the Native Tribunals Ordinance to administer "the native law and custom prevailing in the area 

of the jurisdiction of the tribunal, so far as it is not repugnant to justice or morality or inconsistent with 

the provisions of any Order in Council or with any other law in force in the Colony.” See E Cotran The 

development and reform of law in Kenya’, 27 Journal of African law, 1983, 42. 

”Joireman S, ‘The evolution of the Common Law: Legal development in Kenya and India’, University 

of Richmond School Political Science Faculty, 2006. See also, Kenyan Judiciary, Our History, accessed 

at https://www.judiciary.go.ke/about-us/our-history/ 

https://gabriellubale.com/courts-system-in-kenya/
https://www.bjs.gov/content/pub/pdf/wfbcjsk.pdf
https://www.judiciary.go.ke/about-us/our-history/


on the different classes of persons in the territory and the different types of subject matters arising 

in conflict.5  

The Kenyan Judiciary traces its roots to the East African Order in Council of 1897 and the Crown 

regulations.6 The advent of settlers in the East African Protectorate necessitated the importation of 

British law codified in India.7 These laws were to be applied without regard to the already existing 

native inhabitants.8 Keeping with British policy on institutional segregation, the Africans were 

required to practice African Customary law.9 The Indians that had emigrated from India were 

under the jurisdiction of Hindu Customary law, and the Muslims and Arab communities under 

Sharia law where for both groups, the conflict in question lay in the area of personal law.10 Non-

African subjects were under the jurisdiction of a court system staffed with administrative officers 

and magistrates synonymous, in form and substance, to the British judicial system.11 

Tribunals set up by the Chief Native Commissioner heard African matters. These were composed 

of village elders, headmen, and chiefs. The Colonial Governor was required to appoint a Liwali at 

the Coast, who would sit in adjudication of conflicts among Muslims.12 Appeals against a decision 

of a tribunal lay with the office of the District Officer, the District Commissioner or the Provincial 

Commissioner.13 The final appeal lay with the Supreme Court. Judges and magistrates under the 

imported British system, determined non-African disputes whose appeal also lay with the Supreme 

Court.14 

 
5 See E Cotran, The development and reform of law in Kenya’, 27 Journal of African law, 1983, 42. 

“The system of law and courts in Kenya in the colonial period has, however, been described as typically 

dual. For side by side with the setting up of English-type courts to administer the English law, there was 

established a parallel system of courts to administer justice to the indigenous people, then called the 

“natives””. 

”See also, Kenyan Judiciary, Our History, accessed at https://www.judiciary.go.ke/about-us/our-history/  
6 See E Cotran, ‘The development and reform of law in Kenya’, 27 Journal of African law, 1983, 42.  
7 See G Lubale, ‘Courts system in Kenya: Introduction and reforms’ accessed at 

https://gabriellubale.com/courts-system-in-kenya/ 
8 Cotran E, ‘The development and reform of law in Kenya’, 27 Journal of African law, 1983, 42 
9 On the British policy of institutional segregation, see Mazrui A, The African predicament and the 

American experience: A tale of two Edens, Praeger Publishing, London, 2004 
10 S Joireman, ‘The evolution of the Common Law: Legal development in Kenya and India’, University 

of Richmond School Political Science Faculty, 2006 
11 S Joreiman, ‘The evolution of the Common Law: Legal development in Kenya and India’, University 

of Richmond School Political Science Faculty, 2006 
12 See Lubale G, ‘Courts system in Kenya: Introduction and reforms’ accessed at 

https://gabriellubale.com/courts-system-in-kenya/. See also, Kenyan Judiciary, Our History, accessed at 

https://www.judiciary.go.ke/about-us/our-history/  
13 See The East Africa Protectorate: Law Reports Containing Cases, accessed at 

https://archive.org/stream/eastafricaprote00courgoog/eastafricaprote00courgoog_djvu.txt  
14 At a certain point, there were separate Superior Courts. The Kenyan Judiciary records that: “A dual 

system of superior courts that lasted for only five years was also established – one court for Europeans, 

and the other for Africans.” See Kenyan Judiciary, Our History, accessed at 

https://www.judiciary.go.ke/about-us/our-history/  

https://www.judiciary.go.ke/about-us/our-history/
https://gabriellubale.com/courts-system-in-kenya/
https://gabriellubale.com/courts-system-in-kenya/
https://www.judiciary.go.ke/about-us/our-history/
https://archive.org/stream/eastafricaprote00courgoog/eastafricaprote00courgoog_djvu.txt
https://www.judiciary.go.ke/about-us/our-history/


This institutionally segregated system of dispute settlement persisted until 1962 when African 

courts were removed from the Provincial Administration to the Judiciary.15 When Kenya became 

a Republic in 1964, the colonial Supreme Court, renamed the High Court, enjoyed unlimited 

original criminal and civil jurisdiction over all persons, regardless of racial or ethnic 

considerations.16 In 1967, the Judicature Act, the Magistrates’ Court and the Kadhis’ Court Act 

were enacted to streamline the administration of justice.17  

a. Structure of the Kenyan Judicial System – Pre-independence Kenya 

 

 

 
15 See Lubale G, ‘Courts system in Kenya: Introduction and reforms’ accessed at 

https://gabriellubale.com/courts-system-in-kenya/ 
16 See Cotran E, ‘The development and reform of law in Kenya’, 27 Journal of African law, 1983, 42 
17 Cotran E, ‘The development and reform of law in Kenya’, 27 Journal of African law, 1983, 42 See 

also Lubale G, ‘Courts system in Kenya: Introduction and reforms’ accessed at 

https://gabriellubale.com/courts-system-in-kenya/. See also, Kenyan Judiciary, Our History, accessed at 

https://www.judiciary.go.ke/about-us/our-history/ 

https://gabriellubale.com/courts-system-in-kenya/
https://gabriellubale.com/courts-system-in-kenya/
https://www.judiciary.go.ke/about-us/our-history/


b. The New Dispensation 

The 2010 Constitution effected a restructuring of Kenya’s court system. The classical Common 

Law division between subordinate and superior courts remains.18 The magistrates’ courts have 

limited pecuniary and material jurisdiction.19 The High Court is the first superior court—having 

both unlimited and appellate jurisdiction.20 It enjoys original jurisdiction to wit: over constitutional 

petitions, admiralty conflicts, recognition and enforcement of foreign judgments, among many 

others. Interpretation of the new Constitution and development of law is most likely to be carried 

out by the High Court than the other Superior Courts: The Court of Appeal and The Supreme 

Court. The last two Courts only enjoy appellate jurisdiction—the Supreme Court’s jurisdiction 

being even more constitutionally limited than the Court of Appeal’s.21  

 

 

 

 
18 See Article 162 of the Constitution of Kenya 2010. 
19 Article 169 of the Constitution of Kenya 2010. 
20 Article 165 of the Constitution of Kenya 2010. 
21 See Articles 163 and 164 of the Constitution of Kenya 2010. 



2. The Pre-2010 Legal Dispensation’s place of International Law 

The imposition of the British legal system in Kenya, supported under the Independence 

Constitution of Kenya did establish a dualist system.22 The resultant implication was that 

domestication of international law was needed for it to apply in Kenya.23 This is deductible through 

a reading of the Judicature Act, which does not list international law as a source of law in Kenya.24  

The lack of clarity with regard to the application of international law was compounded by 

insufficient legislation to operationalise the treaties ratified by Kenya.25 In Rono v Rono, the Court 

of Appeal, then the apex court, finally provided some guidance. In this case, the Court restated 

Kenya’s dualist approach. However, it added that courts could apply international law where it 

was not inconsistent with local laws, whether domesticated or not.26  

The period following this decision was the run up to the promulgation of the 2010 Constitution. It 

revised the place of international law in Kenya’s legal system from a dualist State to a monist State 

via Article 2 (5) and (6) which permits direct application of international law without the necessity 

of ‘transformation’.27 However, it must be noted that Article 2 (4) of the Kenyan Constitution 

states that the Constitution is supreme to any law (which includes international law) that is 

inconsistent with any of its provisions, to the extent of the inconsistency. 

3. The Post 2010 Legal Dispensation’s place of international law 

Unlike the previous dispensation, the 2010 Constitution recognises international law as a valid 

source of law in Kenya.28 Going by the provision in the Constitution, Kenya seems to have adopted 

a monist approach. That is, international treaties and the general rules of international law apply 

in Kenya, with no need for domestication.29  

 

Article 2 (5) & (6) of the Kenyan Constitution provides as follows: 

(5) The general rules of international law shall form part of the law of Kenya. 

 
22 Nicholas Orago, ‘ The 2010 Constitution and the hierarchical place of international law in the Kenyan 

domestic legal system: A comparative perspective’ African Human Rights Journal, Vol 2, 2013, -< 

http://www.saflii.org/za/journals/AHRLJ/2013/18.html>- on 3 June, 2019. 
23 Antonio Cassese, International Law, Oxford University Press, 2nd Ed, 2005, 214. 
24 Judicature Act, (16 of 1967). 
25 Nicholas Orago, ‘ The 2010 Constitution and the hierarchical place of international law in the Kenyan 

domestic legal system: A comparative perspective’ African Human Rights Journal, Vol 2, 2013, -< 

http://www.saflii.org/za/journals/AHRLJ/2013/18.html>- on 3 June, 2019. 
26 Mary Rono v Jane and William Rono, Court of Appeal at Eldoret, Civil Appeal 66 of 2002, para 23. 
27 Karen Njeri Kandie v Alssane Ba & another [2015] eKLR. 
28 Articles 2(5) and 2(6), Constitution of Kenya (2010) 
29 Hans Kelsen, Principles of International Law 2nd Ed, (Holt, Rinehart and Winston 1967), 569. 

http://www.saflii.org/za/journals/AHRLJ/2013/18.html
http://www.saflii.org/za/journals/AHRLJ/2013/18.html


(6) Any treaty or convention ratified by Kenya shall form part of the law of Kenya under 

this Constitution. 

 

Despite the recognition in the Constitution, there still lacks clarity on the position of international 

law within the legal system. International law is still not listed in the Judicature Act among the 

apparent hierarchy of laws applied in Kenya.30 Further, judicial decisions have not provided any 

coherent guidance.31 

The Constitution of Kenya in Article 2(1) firmly establishes its supremacy and sets out an 

automatic invalidation for any laws that may conflict with its provisions.32 However, this does not 

settle the dispute with regard to other domestic laws. Franceschi, as cited by Kabau and Ambani, 

postulates that domestic legislation is inferior to international law. Citing the provision 

empowering the Kenya Human Rights Commission to ensure Kenya abides by human rights 

treaties, and that which exempts the President from immunity for crimes committed under 

international law, Franceschi argues that indeed, local laws are inferior to international ones.33  

To further bolster the argument, it was raised that Article 51(3)(b) requires legislation to be guided 

by the international legal regime.34 However, as Kabau and Ambani continued to show, this 

approach has not taken effect as a result of varying judicial decisions.35 As a result, they proferred 

the harmonisation theory.  

The theory of harmonisation holds that international law forms part of the municipal legal system 

and may be utilised by a municipal judge without the necessity of incorporation into domestic law. 

In addition, should a conflict between international law and municipal law occur, the judge is under 

 
30 The Judicature Act (16 of 1967) lists in Section 3, the Constitution, written laws including Act of 

Parliament of the UK cited in Part I of the Schedule to the Act and the substance of common law, 

doctrines of equity and statutes of general application as applied in England as at 12th August 1897 as 

sources of law. However, this is followed up by a proviso that they only apply insofar as the 

circumstances of the inhabitants permit. The Act also lists African Customary Law as a source insofar as 

it is not repugnant to justice and morality and applies to the parties. 
31 In Re Zipporah Wambui Mathara [2010] eKLR, the High Court held that the Civil Procedure Act and 

Rules were inconsistent with the ICCPR and hence invalid, effectively placing international law at a 

higher level. However, in Beatrice Wanjiku and Another v Attorney General and Another [2012] eKLR, 

suggested that the new dispensation could not have intended that international laws subjugated domestic 

ones. In both instances, the courts failed to provide adequate guidance on the application of international 

laws under the new dispensation and particularly its relation to domestic laws.  
32 Article 2(1), Constitution of Kenya 2010.  
33 L. Franceschi & PLO Lumumba, The Constitution of Kenya, 2010: An Introductory commentary, 

Strathmore University Press, 74. 
34 Tom Kabau and John Ambani, ‘The 2010 Constitution and the application of international law in 

Kenya: A case of migration to monism or regression to dualism?’, Africa Nazarene Law Journal, 49.  
35 Tom Kabau and John Ambani, ‘The 2010 Constitution and the application of international law in 

Kenya: A case of migration to monism or regression to dualism?’, Africa Nazarene Law Journal, 49. 



an obligation to adhere to his jurisdictional rules in order to determine which of the laws, from 

both the international and municipal legal systems, are applicable to the particular context. 

Proponents of the theory opine that where a State adopts a monist approach and is confronted with 

a conflict in the two legal systems, the court is to be guided by jurisdictional rules so as to 

determine which laws are applicable to the particular context.36 This presupposes the conflict is 

not with the prevailing supreme law i.e. the Constitution.  

 

3.1. Common law application in Kenya 

The Kenyan legal system consists of a mix of Kenya statutory (written) law and Kenyan and 

English common law, mixed with elements of traditional and Islamic law. This is as set out in 

Section 3 of the Judicature Act of Kenya.37 

Kenya's basic legal system and body of law is very similar to that found in western or European 

countries. This is mainly a result of Kenya being a part of the British empire for many decades 

until 1963; Kenya is still a member of the British Commonwealth. 

The Kenyan legal system is descended from the British Common Law system. One of the 

fundamental doctrines of this Common Law is the doctrine of precedent, which is captured in the 

Latin maxim: stare decisis et non quieta movere, meaning: it is best to adhere to decisions and not 

to disturb questions put at rest. 

The formula for the general reception of English Common law in Kenya contains a date of 

reception: the 12th of August 1897.38 On this date, English common law was incorporated in 

Kenya. The reception date itself also served as a limitation to the application of English law in 

Kenya. The new Protectorate was only obliged to apply pre - 1897 English court decisions in its 

own courts. The Law of Contract was the only exception in its application of post-1897 English 

court decisions in Kenyan courts.39   

The doctrine of precedent therefore mandates that pre-1897 decisions of English courts are binding 

on Kenyan courts to date. Seeing as the Supreme Court is the highest court in Kenya, the vertical 

application of the doctrine of precedent means that  its decisions are binding on the Court of 

Appeal, the High Court, the Magistrate’s Courts as well as specialised courts and tribunals. 

 
36 Tom Kabau and John Ambani, ‘The 2010 Constitution and the application of international law in 

Kenya: A case of migration to monism or regression to dualism?’, Africa Nazarene Law Journal, 39-40.  
37 The Constitution, legislation and delegated legislation, statutes of general application, common law, 

doctrines of equity, case law (or judge – made law) and Africa customary law. 
38 See Section 3 (1) (c), Judicature Act, Cap 8 
39 Kenya Legal Resources, http://www.kenyalawresourcecenter.org/2011/07/application-of-equity-in-

kenya.html  

http://www.kenyalawresourcecenter.org/2011/07/application-of-equity-in-kenya.html
http://www.kenyalawresourcecenter.org/2011/07/application-of-equity-in-kenya.html


 

The Supreme Court would normally also follow its own decisions unless it can overrule them so 

that they are set aside and cease to have the force of precedent. 

The decisions of the Court of Appeal are binding on the High Court and the Magistrates Courts 

while those of the High Court are binding on the Magistrate’s Courts. The decisions of the 

Magistrate Courts do not in themselves create any binding precedent for any court. 

A lower court can decline to follow or be bound by the decision of a court above it, where the 

lower court finds that the circumstances of the case before it are peculiar and different to those in 

the previous case. This is called distinguishing a case. The processes of distinguishing and 

overruling previous cases act as checks against a rigid application of the doctrine of precedent and 

prevents decisions made per incuriam from acquiring the force of law. 

 

3.2. Customary law application in Kenya 

3.2.1. The trail of customary law application in colonial Kenya 

 

 

 

 



As mentioned above, there existed in post-colonial Kenya, a tripartite system of law. The council 

of elders, the native tribunals and later, the African courts, resolved disputes among the natives. 

Africans were rarely ever tried at the formal courts which were reserved for settling disputes 

among Europeans.  

The African dispute settlement institutions as illustrated above applied customary law in disputes 

involving natives, in both civil matters and customary crimes. An example of a customary crime 

was, as seen in the case of Maseno African Court, such as taking the wife of another in Luo 

custom.40 

These courts could also punish for offences under statute using African customary laws. In Kosele 

African Court, the accused was charged with indecent assault contrary to section 144 of the Penal 

Code. The court found that he was guilty of breaking the virginity of the victim, yet instead of 

imprisoning him, the court fined him a customary compensation of a heifer.41 

Formal courts appreciated the role of these councils, courts and tribunals in resolution of disputes 

of personal nature. In civil and personal matters, customary laws applied to Africans irrespective 

of the fact that some had become Christians and rejected African customs. For example, in 

Benjawa Jembe v. Priscilla Nyondo, was applicable to the estate of an African who had abandoned 

the customs and became a Christian.42 

The 1963 Independence Constitution abolished unwritten customary crimes. Customary law was 

moreover restricted to personal matters (probate and administration matters, burial, marriage, etc). 

The codification of the Law of Succession further narrowed the application of customary law. The 

reason for its prevalence in burial disputes is because of the existing legal lacuna in that area.43 

The above reveals the existence of an oppositional struggle between customary law and formal 

law. As much as there were times when the two co-existed, legislation inevitably made obscure 

the application of customary law.  

Presently, Customary Law exists in the Kenyan legal system by virtue of the provisions of section 

3 of the Judicature Act. However, there exists the repugnancy clause found in section 3 (2) of the 

Judicature Act which imposes a rather constrictive limitation on the application of Customary Law 

in Kenya.44  

 

 
40 Criminal Case 454 of 1966  
41 Criminal Case no 33 of 1966  
42  [1912] 4 EALR 160 
43 Virginia Edith Wambui v Joash Ochieng and another, [1982-88]1 KAR.  
44 s.3 (2) of the Judicature Act provides for the application of Customary Law: “…so far as it is applicable 

and not repugnant to justice and morality and is not inconsistent with any written law.” This is the 

repugnancy clause. 



The repugnancy clause was brought out in the case of R v. Amkeyo45  that is regarded as the locus 

classicus on this issue. In this case a Kenyan was convicted of possessing stolen property. His wife 

was the chief prosecution witness, however, under common law a spouse could not give evidence 

against his/her partner.  

The issue in question was whether a couple married under Customary Law were to be regarded as 

married for purposes of the Indian Evidence Act. Hamilton CJ said that such a marriage was a wife 

purchase and repugnant to law. Thus, in this case the wife could give evidence against the husband 

and he was convicted of the offence. It was further said that, the elements of a so-called marriage 

by native customs differ so materially from the ordinarily accepted idea of what constitutes a 

civilized form of marriage, that it is difficult to compare the two. 

In the 2011 case of Republic vs Mohamed Abdow Mohamed;46 the accused was arraigned in court 

on 16th November 2011 and he pleaded not guilty to the charge of murder. The trial was set to 

commence thereafter. On the date of hearing however, the State Counsel informed the court that 

the Counsel on record holding watching brief for the deceased’s family had written to the Director 

of Public Prosecutions requesting that the charge be withdrawn on account of a settlement reached 

between the families of the accused and the deceased respectively. The letter in question read in 

part: - 

 

“……. The two families have sat, and some form of compensation has taken place wherein 

camels, goats and other traditional ornaments were paid to the aggrieved family. Actually, 

one of the rituals that have been performed is said to have paid for blood of the deceased 

to his family as provided for under the Islamic Law and customs. These two families have 

performed the said rituals, the family of the deceased is satisfied that the offence committed 

has been fully compensated to them under the Islamic Laws and Customs applicable in 

such matters and in the foregoing circumstances, they do not wish to pursue the matter any 

further be it in court or any other forum…….” 

 

As if to corroborate the above averments, Abdow Alio Ibrahim, the deceased’s father, further 

testified in an affidavit before court: 

 

“… it’s worth noting that it goes against our tradition to pursue the matter any further 

and/or testify against the accused person once we have received full compensation in the 

matter of which we already have ... it’s our instruction that the matter and/or court case 

be withdrawn as our family wishes to put a stop to the matter.”47 

 
45 (1963) E.A. 188. 
46 Criminal Case 86 of 2011. 
47  Republic v Mohamed Abdow Mohamed, Criminal Case No 86 of 2011. 



In the unique circumstances of the aforementioned case, the Judge was satisfied that the ends of 

justice had been met by allowing rather than disallowing the application for withdrawing the case. 

Consequently, the accused was discharged on the basis of Article 159 (1) of the Constitution of 

Kenya, 2010 which allows the Courts and Tribunals to be guided by alternative dispute resolution 

including reconciliation, mediation, arbitration and traditional dispute resolution mechanisms; 

hence giving impetus to application of domestic customary law application in Kenya. 

However, the case of Republic v Abdullahi Noor Mohamed 48 scaled back the application of 

traditional dispute mechanisms (customary law) to criminal matters. It clarified that customary law 

was to be applied to civil matters and if applied to criminal matters, the Criminal Procedure Code 

made it clear that it should apply to misdemeanours and not to felonies49.  

The Court in Noor found that in the Abdow case above, the application for stay of proceedings was 

made by the prosecution which found that it could not proceed with the case. In absence of the 

prosecution’s application in Noor to withdraw, regardless of the existence of a settlement under 

customary law or not, the Court was not obliged to stay proceedings.50 

This only illustrates the existing tension between customary law and formal law. Unfortunately, 

customary law is only narrowly applied, mostly in cases where there is a legal lacuna such as burial 

disputes. 

Nevertheless, the inclusion of traditional dispute mechanisms in the Constitution encourages a 

broader application of customary law in civil disputes. In the case of Lubaru M’imanyara v Daniel 

Murungi,51 the Judge dealt with a land dispute. The parties in the dispute consented to the matter 

being referred to the Meru Council of Elders known as the Njuri Ncheke. In arriving at its decision 

referring the matter to the Council of Elders, the Court held that Articles 60(1)(g) and 159(2)(c) of 

the Constitution supports traditional dispute resolution as a mechanism to deal with land disputes.  

Similarly, in the case of Seth Michael Kaseme v Selina K. Ade,52 the Court of Appeal took 

cognisance of the role of the Gasa Council of Elders of Northern Kenya to arbitrate a land dispute.  

 

 

 

 
48 [2016] eKLR 
49 See section 176, Cap 75 
50 See para 19- 24  [2016] eKLR 
51 Miscellaneous Application No. 77 of 2012. 
52 Civil Appeal 25 of 2012; [2013]eKLR. 



4. Methodology of Identifying Customary Law  

 

In order to fully appreciate the diminishing value of customary law, the method of its identification 

might shed light to the problem. The method was deductive as one would expect. There are records 

of written customary legal practice from scholars such as Eugene Cotran and Charles Dundas53, 

an administrative officer.  

These ethnographic accounts of customary law relied on the work of investigators who put down 

what their informants, believed to be particularly knowledgeable about customary law, told them. 

These investigators, in studying the rules, (rules-based method), then proceeded to make 

conclusory statements about the consequences of a particular course of action, which procedure 

inevitably elicited rules empty of content of which Dundas’ writing, was a particularly egregious 

example. 

The result is that the codification of customary legal practices from one tribe was many a times 

full of contradictory information, terribly abstract and all together obscure. Richard Abel, in noting 

this, particularly emphasised on the failure to use the case method in identifying customary 

practices.54 He was adamant that studying cases rather than rules to identify customary law would 

rid it of its three egregious weaknesses: Lack of specificity; lack of comprehensiveness; and the 

lack of representativeness.  

Unfortunately, it is its faults that made it particularly vulnerable to the overarchingly predictable, 

specific, and comprehensive formal law. While deduction was the accepted method of identifying 

customary law, Richard Abel illustrated that part of what determined customary law’s fickle 

quiddity in modern Kenya, was the rule-based method that characterised its identification process.  
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5. Conclusion 

The brief explication above demonstrates the reception of not only common law practice in Kenya 

but also, the adoption of the dualist system of implementation of international law. Change in the 

legal dispensation in 2010 caused a transformation from dualism to monism. However, the Courts’ 

interpretation of the various provisions of the Constitution uniquely positions the Kenyan legal 

system as a ‘hybrid’ grappling with the hierarchies of the perceived different legal orders. Such a 

hybrid system exhibits pluralistic tendencies with there being a lack of clarity as to what system 

applies in what specific instance. For example, while the Constitution explicitly provides for the 

direct application of customary international law in Article 2(5) and ratified treaties in Article 2(6), 

court decisions and subsequent arguments for harmonisation have hinted at there being varied 

applications of these legal systems on an ad hoc basis. 

Kenya, currently moulting under its new legal dispensation, is uniquely situated as a prime subject 

to assess the development of not only national law, but also, the situating of international law in a 

domestic system.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



6. Summary of Key Findings 

• Change in the legal dispensation in 2010 caused a transformation from dualism to 

monism. However, the Courts’ interpretation of the various provisions of the Constitution 

uniquely positions the Kenyan legal system as a ‘hybrid’ grappling with the hierarchies of 

the perceived different legal orders.  

• The plural nature of Kenya’s legal system can be traced to the Kenyan colonial 

period. Law was understood and applied differently among the races. African customary 

law was applied to Africans in civil disputes and customary crimes while common law was 

applied to Europeans and Asians.  

• The application of customary law waned until the pronouncement of Kenya’s 2010 

Constitution of its importance in traditional dispute resolution mechanisms in civil disputes 

today. Nevertheless, customary law today remains of narrow application as a result of the 

existence of formal law which may contradict or supervene customary law in many 

instances. 

• The reason for customary law’s unsustainability might be owed to the method of 

its identification. The rules-based method rather than the case-based method might have 

contributed to the ambiguity, imprecision, and incomprehensiveness of customary rules 

which led to a formal-law preference.  

 

 

 

 

 

 

 

 

 

 

 

 



B. SUMMARY OF BOOKS ON KENYAN CUSTOMARY LAW  

1. Eugene Cotran, Casebook on Kenya Customary Law, Nairobi University Press and 

Professional Books Limited, Oxon, 1987 

Eugene Cotran is an acclaimed scholar on the topic of customary law. Prior to this text, he had 

inscribed a journal article- The Restatement of African Law which sets the stage for this book. The 

book seeks to demonstrate the usage of the Restatements in the Restatement of African Law and 

adjunct these with decided cases. In order to accomplish this, the book is divided into various 

subtopics e.g. Matrimonial Rights and Duties, the Law of Succession, Intestacy, etc. These subject 

matters have a customary law backing, i.e. customary law has been seen to apply when these issues 

arise. A catalogue of cases have then been set forth to evidence how various courts such as the 

High Court and the Court of Appeal, have dealt with these various issues.  

Crucial to this study, the cases noted by Cotran, provide a starting point in denoting how customary 

law has been interpreted and applied in several cases on several topics. The book also notes, 

through a decided case, the place and future of the customary laws of Kenya. 

Finally, the author chooses to categorize the book into subject matter instead of the different 

customary laws which different tribes ascribe to, in order to manifest the conformity that exists in 

the different customary laws of the Kenyan ethnic groups. 

2.  Peter Onyango, African Customary Law System: An Introduction, Law Africa 

Publishing Ltd, Nairobi, 2013  

In this book, the author delves into African customary law with the aim of restarting a discussion 

on African customary law and its place in the African jurisprudence. He begins by stating the 

nature of customary law, its characteristics, limits, etc. He then provides for the praxis of 

customary law in jurisdictions such as Kenya, Ethiopia, Somalia etc. The Genesis and upheavals 

of customary law comes next and other relevant topics such as the Constitutional Analysis of 

Customary Law, The Use of Customary Law in other Systems etc., are also orated on. 

Relevant to this research would be the themes pointed out in chapter 7, in which customary law is 

seen to be exemplified. These include, land law, laws of inheritance, divorce and inheritance law 

etc. Although the author does not refer to how these laws should be interpreted, from their 

application an interpretation of customary law could subsequently be inferred.  

The text concludes by calling for the need to re-assess customary law. 

 



Other relevant books could include:  

a. The Nature of African Customary Law by T. Olawale Elias (1956) 

b. African Law and Legal Theory by Gordon R. Woodman (1995) 

c. African Customary Humanitarian Law by Emmanuel G. Bello (1980) 

d. The Law of Kenya: An Introduction by Tudor Jackson (1970) 

e. Issues in African Law by Mouton De Gruyter (1974) 

f. African Law: Adaptation and Development (1965) 

C. JOURNAL ARTICLES ON INTERPRETATION OF CUSTOMARY LAW. 

1. “Customary Law Jurisprudence from Kenyan Courts: Implications for Traditional 

Justice Systems”. By Francis Kariuki in the Strathmore Law Journal. 

The article discusses how the Kenyan courts’ interpretation has acted as an impediment to the 

application of African customary law hence traditional justice systems in Kenya. It also highlights 

how this jurisprudence of the courts has affected the perception of African customary law and its 

position on the hierarchy of norms in Kenya. The author compares African customary law to 

common law and equity. His position is that most courts simply take judicial notice of common 

law and equity because said laws are of public notoriety.  

Since the article is examining the courts’ interpretation of customary law, the author intimates that 

African customary law could be interpreted.55 This interpretation, however, would be difficult 

because unlike other forms of law that have achieved the public notoriety status, African customary 

law is particular to certain communities accompanied by the fact that most of these norms are 

unwritten. 

2. “African Customary Law, Customs, and Women's Rights.” By Muna Ndulo in the 

Indiana Journal of Global Legal Studies. 

The article discusses African customary law and how it affects the lives of the people it governs. 

The author further discusses how these laws mostly affect personal laws that have to do with, for 

example, marriage, family laws, inheritance among other things. The patriarchal nature of African 

societies is also examined as it is seen that these customary laws affect women mostly in those 
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communities. Generally, the article just examines the relation between African customary law and 

other laws; and its place in the African legal system. 

The article argues that African customary law should be interpreted whilst considering the past 

experiences of the people in the communities where the particular norms apply.56 The author 

further posits that some interpretations of African customary law may contradict human rights as 

the customary norms were developed at a time where the communities lived in patriarchy and 

therefore these norms must be interpreted in a way that impugns human rights. These arguments 

imply that the author believes that African customary law can indeed be interpreted. 

 

3. “Customary Law and Women’s Rights in Kenya”. By Dr. Winifred Kamau. 

This article primarily discusses African customary law in the context of women’s rights. The 

author argues that these norms are a barrier to women’s development and conflict with their human 

rights. She argues that African customary law should be reconciled with human rights in order for 

the women to be to materialize their rights and even in use it to their benefit. 

Although not expressly stated, the author implies that it may not be possible to interpret African 

customary law because of its unwritten nature, its fluid nature and the fact that it is small-scale 

because it only applies to particular communities. She avers that it may be difficult to determine 

the content of these laws. This is because they are unwritten and even where they are similar 

different communities may have different perceptions and interpretations on those particular 

norms. 

 

4. “Changing traditions to meet current altering conditions: Customary law, African courts 

and the rejection of codification in Kenya”. By Brett Shadle. 

The article discusses how difficult, almost impossible, it would be to codify African customary 

law. The author states that African customary law is fluid and evolutionary in nature and to codify 

it would erase this aspect of it. He claims placing these laws in a code would ‘crystalize’ them and 

that is contrary to their inherent nature. The author also juxtaposes the position of the councils of 

elders and that of the colonial state. The councils of elders would prefer fluidity in order to interpret 
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and apply customary law according to particular circumstances while the colonial state would 

prefer a single code that would apply to all disputes irrespective of the circumstances.57 

The author hints that African customary law can be interpreted as these laws apply to different 

situations differently. Therefore, said laws must be interpreted to fit into particular situations.58 He 

also argues that the fluidity of customary laws creates a broad spectrum for interpretation and 

application of the African customary law.59 

 

5. “The place and future of customary law in East Africa”. By Eugene Cotran.  

The paper mainly explores African customary law wholesomely. The author begins by examining 

the definition of customary laws and goes on to discuss how that definition affects the different 

perceptions of customary law. He further discusses the evolution of customary laws at the time- 

customary laws were written but were not codified.60 He delves into the difference between writing 

down and codifying and how important the distinction is in this discussion. He argues that 

codifying customary laws would cause them to lose their customary nature and should hence 

remain in that state. 

The author insinuates that African customary can indeed be interpreted. However, the 

interpretation occurs in a context, that is, that it fits the period that the particular situation applies 

to because of the evolution of customary laws throughout history. He goes on to argue that African 

customary law is not just one law that applies to all the people but a combination of different norms 

that generally acquire that name. Therefore, the interpretation of these laws have to bear that in 

mind. 

 

6.  “Reconciling African customary law and human rights in Kenya: Making a case for 

institutional reformation and revitalization of customary adjudication processes”. By 

Lawrence Juma.  

The article strives to suppress popular notions and beliefs of African customary law. The author is 

a strong proponent of African customary law not being in conflict with human rights; and even 

 
57 Shadle B, ‘Changing traditions to meet current altering conditions: Customary law, African courts and 

the rejection of codification in Kenya’ 40 The Journal of African History 3, 1999, 413. 
58 Shadle B, ‘Changing traditions to meet current altering conditions: Customary law, African courts and 

the rejection of codification in Kenya’ 413. Interpretation similar to how the council of elders did it. 
59 Shadle B, ‘Changing traditions to meet current altering conditions: Customary law, African courts and 

the rejection of codification in Kenya’ 428. See also pages 412 and 413. 
60 Cotran E, ‘The Place and Future of Customary Law in East Africa’ 12 Int'l & Comp, 1966, 73. 



explains that if properly examined it would seem much similar to the human rights culture. He 

begins with contesting the arguments that African customary nature should adapt to modernity by 

claiming that this adaptation would contravene the very nature of these laws. Additionally, the 

author disagrees with the method in with African customary law is incorporated into the legal 

system. 

The author notes that customary law principles are forced to fit into the legal system that seeks to 

be perceived as modern. The modernity is brought about by the new judicial processes. The forcing 

of customary laws into the modern structure may then cause these rules to lose their customary 

nature. The author also believes that at the time (article is from 2002), the adjudication of 

customary laws was heavily tainted by common law and the colonizers influence. 

The biggest issue the author addresses is the interpretation of African customary laws compared 

with other forms of law. The author suggests that the current interpretation of African customary 

law has caused its suppression in the legal system. By this, the author implies that African 

customary law can be interpreted, it just needs to be done the right way. 

 

7. “Judicial approaches to the applicability of customary law to succession disputes in 

Kenya”. By Winifred Kamau. 

In this article, the author examines how the Kenyan courts have applied customary law and 

statutory law in Kenya. She argues that the approaches taken by the courts have created a 

disjunction between customary law and statutory law causing the static growth of customary law 

within the Kenyan legal system. Focusing on women’s rights, the author reveals the impediments 

that the approaches of the courts have created for women in inheritance claims especially. 

The interpretation and application of African customary law has led to subservience of these norms 

to other laws. The author’s examinations of the courts’ decisions insinuate that the author and even 

the courts believe that it is possible to interpret customary law and apply these laws accordingly.



 


