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CUSTOMARY INTERNATIONAL LAW IN THE LEGAL SYSTEM OF 

SINGAPORE 
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Diego Mejía-Lemos 

Singapore NRT Head 

 

 

 

I. INTRODUCTION 

 

This final report sets out the main findings of a National Research Team (NRT) established in 

order to conduct research into the domestic legal system of the Republic of Singapore 

(Singapore), with a particular focus on the relations between the Singaporean legal system and 

customary international law (CIL), and, more specifically, the application and interpretation of 

CIL (alongside that of any domestic customary law) within that legal system, if any (Report). 

The Report has been prepared within the framework of ‘The Rules of Interpretation of 

Customary International Law’ Project, funded by the European Research Council and hosted 

by the University of Groningen (TRICI-Law).  

The aims of the Report have been determined by a document entitled ‘TRICI-Law Project: 

National Research Teams’ (Instructions). In accordance with the Instructions, the Report’s 

‘main objective […] is to compile a list of domestic cases where judges have engaged in the 

application and interpretation of either domestic or international customary law.’  

The structure of the Report, equally pursuant to the Instructions, comprises three major 

parts, in addition to the above prefatory statements: Part II, providing a ‘[a] short summary 

presentation of the domestic legal system’; Part III, setting out a brief bibliography in the form 

of ‘[a] list of domestic literature that discusses customary law’, and providing succinctly 

commented excerpts on the pieces of literature listed; and Part IV, stating ‘[a] list of keywords 

which the research team has developed while doing the case-law research’. Part V lays out 

some of the Report’s main conclusions. 
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II. THE DOMESTIC LEGAL SYSTEM OF SINGAPORE 

 

This part provides an overview of the general and institutional aspects of the domestic legal 

system of Singapore, with a particular focus on the place of customary international law (CIL) 

within that system. 

This part is divided into four sections, namely: (a) general and (b) institutional aspects of the 

domestic legal system of Singapore, as well as specific aspects of the place and treatment, 

including most notably the interpretation, of both (c) CIL and (d) domestic customary law. 

 

 

A. General Aspects 

 

This section discusses, by way of background, some of the main features of Singapore’s legal 

system, most notably those concerning its relationships with international law, including, more 

specifically, CIL. 

Singapore’s domestic legal system is primarily based on the British legal system. Therefore, 

it belongs to the common law tradition and adopted a Westminster model of parliamentary 

government. Singapore’s constitution, unlike the United Kingdom’s, is written. Despite being 

written, as discussed by various writers, in particular Thio, the Singapore constitution does not 

include a provision on the relations between the Singapore legal system and international law, 

including CIL. For this reason, Singapore courts largely follow the British courts’ approach to 

international law, including CIL.  

Notwithstanding this similarity in approach, there are areas where the Singapore courts 

depart from positions adopted by British courts, particularly in areas where findings of 

substantive international law are inconsistent with certain preferences of the government of 

Singapore, as expressed in its policies and the existing set of international obligations. Leaving 

aside these areas of disagreement, Singapore courts align themselves largely with British 

courts, to the point that some authors have suggested that the constitutional structure of 

Singapore would justify taking a different stance on certain matters regarding the incorporation 

of international law and CIL particularly (as Thio has suggested). 

Singapore adopts a largely dualist approach to international law, including as to CIL. 

Generally, Singaporean courts have held that a treaty not implemented by primary or subsidiary 

legislation does not create independent rights, obligations, powers, or duties. Furthermore, in 

terms of the secondary law legal consequences of an inconsistency between Singapore 

domestic law and international law, Singaporean courts have expressly distinguished 

responsibility on the international plane from the operation of domestic laws,1 including those 

eventually in breach of international law binding on Singapore, whether incorporated or not. 

In particular, Singaporean courts consider that CIL need be incorporated via judicial 

recognition and/or application of the respective CIL rule. This position has attracted some 

criticism, in the sense that it could evolve a circular requirement (preventing CIL not previously 

recognised from being applied, for instance, as Ganesh notes) and its potential inconsistency 

 
1 See, in addition to the decision in The ‘Sahand’, discussed in Part III, Tan Ah Yeo v Seow Teck Ming [1989] 1 

SLR(R) 134 at 140, and Public Prosecutor v Tan Cheng Yew and another appeal [2013] 1 SLR 1095 at 1116. 
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with the fact that CIL could be regarded as a form of common law not requiring any prior 

judicial ascertainment, provided that it the respective CIL rule meets the international law 

requirements for its existence. Indeed, Thio has once suggested that the position of Singapore 

courts, although predominantly dualist, partake in the monism of British practice, not requiring 

any incorporation via legislative or executive act. 

The position of CIL within Singapore’s legal system has been contested in the litigations 

where CIL determinations have been made by Singaporean courts, and widely discussed in the 

literature, as observed in the literature surveyed. As it stands, the position of Singaporean courts 

is that CIL, once it is judicially ascertained and, thus, incorporated, is part of Singapore’s 

common law, and, thus, subject to statute and the constitution. Furthermore, to the extent that 

a condition of judicial ascertainment of a CIL rule (which, in the Singaporean courts’ loosely 

stated CIL incorporation doctrine, includes both determinations of existence, scope and content 

as well as application proper) is the rule’s consistency with written Singapore law, that is 

statutory law and the constitution, a CIL rule inconsistent with Singapore’s constitution or a 

statute could eventually not become incorporated (or cease to be applied if the inconsistency 

arises after a judicial ascertainment). The hierarchically inferior position of CIL within the legal 

system of Singapore does not seem to be subject to any special properties of the CIL rule which 

would warrant a different treatment. From the findings in Yong Vui Kong, as discussed by Thio 

and others, it appears, crucially, that a CIL jus cogens rule would be equally subject to 

consistency with Singapore written law in order to be recognised and/or applied. In this 

particular regard, and as a corollary of the Singaporean courts’ dualist stance, it appears that 

Singaporean courts accept the possibility that a breach by Singapore of CIL, including any jus 

cogens CIL, would follow from the CIL rule’s inconsistency with Singapore written law, and 

such an aggravated international legal consequence would not alter the impossibility to 

incorporate or apply an otherwise previously incorporated CIL jus cogens rule.    

 

 

B. Institutional Aspects 

 

Singapore adopts a tripartite system of separation of powers, composed of a legislature, an 

executive and a judiciary.2 Singapore upholds the rule of law.3 The remainder of this section is 

concerned with the structure of the judiciary. 

Part VIII of the Singapore Constitution established the Supreme Court. The Supreme Court 

is vested judicial power by Article 93 of the Constitution. The Supreme Court is composed of 

a Court of Appeal and a High Court. The Supreme Court’s powers and jurisdiction are 

governed by the Supreme Court of Judicature Act (Cap. 322).4  

The Court of Appeal consists of the Supreme Court’s Chief Justice, as President, the 

Supreme Court’s Vice Presidents and Judges of Appeal other than the Supreme Court’s Vice 

Presidents). Other High Court judges may be appointed to the Court of Appeal from time to 

time. The composition and number of the Court of Appeal vary, as it sits as a bench of at least 

 
2 Li-ann Thio, ‘Legal Systems In ASEAN – Singapore Chapter 3 – Government And The State’, available at 

http://www.ca-pgc.org/ywb/lar/201711/P020171120330751275685.pdf, 1 – 2. 
3 Chng Suan Tze v Minister of Home Affairs [1988] 1 MLJ 133 at 156B-C, cited by Thio, supra n , 1. 
4 Thio, supra n , 12. 

http://www.ca-pgc.org/ywb/lar/201711/P020171120330751275685.pdf
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3 judges, but may comprise a bench of 5 to 7 judges. The Court of Appeal is the highest 

appellate court on civil and criminal matters. This position at the apex of the judiciary followed 

the cessation of referrals to the then United Kingdom Privy Council on 8 August 1994. The 

Court of Appeal only hears appeals on questions of law. The Court of Appeal’s decisions are 

binding on all other courts, except for itself.5  

The High Court, by contrast, exercises both original and appellate jurisdiction with regard 

to both criminal and civil matters. The High Court consists of puisne judges and Judicial 

Commissioners, who are appointed for short terms, without tenure. The High Court lacks 

jurisdiction over matters subject to the Syariah Court, established by the Administration of 

Muslim Law Act (Cap. 3), except for certain civil proceedings relating (eg., child custody, 

maintenance for wife or child and division of property upon divorce), over which the High 

Court may exercise concurrent jurisdiction with the Syariah Court.6  

In addition to the Court of Appeal and the High Court, other special courts have been 

established within the Supreme Court, such as the Admiralty Court and the Intellectual 

Property Court. Among those special courts, the Constitution provides for the establishment of 

a Constitutional Tribunal on an ad hoc basis.7 Besides the Supreme Court, and the various 

aforementioned judicial organs which compose it, there are various Subordinate Courts, created 

and regulated by the Subordinate Courts Act (Cap. 321).  

The Subordinate Courts comprise: District Courts; Magistrates’ Courts; Juvenile Courts; 

Coroners’ Courts; and Small Claims Tribunals.8 Thio reports that ‘[t]he Administration of 

Muslim Law Act (AMLA) (Cap. 3) introduces a dimension of legal pluralism by creating the 

Syariah Court with jurisdiction over Muslims in relation to their personal and customary laws, 

authorised by article 153 of the Constitution which provides for legislation to regulate Muslim 

religious affairs.’9 Furthermore, Thio observes that ‘[t]his provision flows from the recognition 

in article 152(2) of the Constitution that the Malays as ‘indigenous people’ enjoy a ‘special 

position’.’10 Thio observes that this special position is also reflected in the extent to which the 

Syariah Court may exercise its jurisdiction in express departure from relevant international law, 

since, for instance, ‘[g]ender inegalitarian provisions in the AMLA such as permitting 

polygamy or apportioning larger inheritance shares to males is [sic] insulated from Singapore’s 

international obligations under the Convention for the Elimination of All Forms of 

Discrimination against Women (CEDAW) which it acceded to 1995, through reservations 

designed to protect the cultural autonomy of this minority group.’11 

 

 

 

 

 
5 Thio, supra n , 12. 
6 Thio, supra n , 12. 
7 Thio, supra n , 12 – 13. 
8 Thio, supra n , 22. 
9 Thio, supra n , 25. 
10 Thio, supra n , 25. 
11 Thio, supra n , 25. 
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C. Customary International Law 

 

This section is specifically concerned with the application and, most prominently, 

interpretation, of CIL, if any, within Singapore’s domestic legal system. While the Instructions 

comprise both ‘application’ and ‘interpretation’, the survey has focused mainly on the latter. 

This section is, in turn, divided into two sub-sections, dealing with how CIL is interpreted 

and applied by (1) non-judicial and (2) judicial organs of Singapore, and places its emphasis 

on the latter. 

 

1. Interpretation of Customary International Law and Singapore’s non-judicial organs’ 

practice 

 

The survey of practice of Singapore’s non-judicial organs excluded that of organs for 

international relations, leading to the Report’s decision not to discuss the statements of 

Singapore within the United Nations (UN), among other international organizations, and, thus, 

setting aside Singapore’s statements in response to the UN International Law Commission’s 

Special Rapporteur on CIL Identification. Furthermore, the survey did not comprise any 

deliberate attempt to study the practice of legislative and other executive organs nor otherwise 

excluded. 

Nevertheless, one instance of potential legislative interpretation of the content of a CIL rule 

came across in the survey of largely judicial practice. Section 4 of the Diplomatic and Consular 

Relations Act, entitled ‘Application of Vienna Convention on Consular Relations’, sets out 

rules concerning the application and interpretation of the Vienna Convention on Consular 

Relations (VCCR).12 Section 4(1) provides that,‘[s]ubject to this section and section 6, 

Articles […] 17, […] of the Vienna Convention on Consular Relations shall have the force of 

law in Singapore.’ Section 4(3) states that ‘[i]n paragraph 2 of Article 17 of the Vienna 

Convention on Consular Relations, the reference to privileges and immunities accorded by 

customary international law or by international agreements shall be construed as a reference to 

privileges and immunities conferred under the International Organisations (Immunities and 

Privileges) Act (Cap. 145).’ The equivalence established by Section 4(3) between privileges 

and immunities ‘accorded by customary international law’, as referred to in VCCR Article 

17(2) and ‘privileges and immunities conferred under the International Organisations 

(Immunities and Privileges) Act’ can be regarded as a form of interpretation of the content of 

CIL by means of a legislative act, namely a domestic ‘authentic’ interpretation, by contrast to 

a domestic judicial interpretation. 

 

2. Interpretation of Customary International Law and Singapore’s judicial organs’ 

practice 

 

This sub-section provides an overview of relevant practice of organs within Singapore’s 

judiciary concerning CIL, including its application and, most notably, its interpretation, if any. 

 
12 Available at https://sso.agc.gov.sg/Act-Rev/82A/Published?DocDate=20060401&ProvIds=pr4-. 

https://sso.agc.gov.sg/Act-Rev/82A/Published?DocDate=20060401&ProvIds=pr4-
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There are some preliminary observations regarding the scope of the survey as set out in the 

Instructions and the actual materials found and ultimately included in the Report. The survey, 

as observed in Part IV, deployed a wide range of keywords in the hopes of capturing the largest 

number of decisions of potential interest. As the search narrowed down, it became evident that 

most decisions lie at the intersection of determinations as to the existence, scope, 

(in)applicability and interpretation of CIL rules at hand, with some statement more clearly 

falling within one category than others, as discussed in relation to each relevant instances, 

below. Indeed, one of the difficulties posed by the Instructions is the hybrid nature of certain 

determinations by international courts and tribunals, and, in this case, domestic courts, which 

may equally partake in interpretation and identification (and, thus, a determination of existence 

and scope) of a putative CIL rule, a hybridity that evades a precise characterisation (as 

exemplified by Hollis’s discussion of what he proposes to call ‘existential interpretation’).13 In 

particular, as discussed in relation with each decision below, ‘interpretation’ and ‘application’ 

of CIL have been understood as follows.  

As for ‘interpretation’, it has been understood as a statement that, among others, is not 

concerned with the existence of custom, and related identification of a CIL rule, as steps 

necessarily preceding its interpretation and application. Furthermore, ‘interpretation’ is not any 

statement merely describing the scope and content of a CIL rule (as identified and based on a 

custom deemed to exist), but one which engages in an exercise of stating aspects of the CIL 

rule’s content not stated or necessarily implied in the materials on which identification was 

based, or choosing among constructions of the CIL rule’s content, particularly where a choice 

could be disputed. Hence, a mere statement which does go on to set out the meaning of a CIL 

rule, but without going beyond restating the content of the material at the basis of its 

identification, was not considered an interpretation.  

As for ‘application’, not every use of a CIL rule has been taken into account. A key criterion 

has been whether the CIL rule has not been merely discussed, but ultimately formed the basis 

of the decision’s specific findings, so as to be able to say that it has been applied. In this vein, 

and along the lines of the largely common law distinction between obiter dicta and ratio 

decidendi, CIL statements in the form of obiter dicta have not been considered as instances of 

CIL application, even where the outcome ultimately arrived at was the same to which applying 

the CIL rule in question would have led.  

The remainder of this section proceeds in the order of the decisions deemed relevant, listed 

in reverse chronological order. 

 

a) Swissbourgh Diamond Mines (Pty) Limited and others v Kingdom of Lesotho 

 

In Swissbourgh Diamond Mines (Pty) Limited and others v Kingdom of Lesotho, the Court of 

Appeal made the following statements regarding CIL:14 

 

 
13 Duncan B Hollis, ‘The Existential Function of Interpretation in International Law’ in Andrea Bianchi, Daniel 

Peat, and Matthew Windsor (eds), Interpretation in International Law (OUP 2015). 
14 Swissbourgh Diamond Mines (Pty) Limited and others v Kingdom of Lesotho (27 November 2018) Supreme 

Court of Singapore (Court of Appeal), Civil Appeal No 149 of 2017, [2018] SGCA 81.  
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‘1 International investment law is a hybrid legal construct uniquely placed at the crossroads of domestic 

and international law and of private and public law. It has, over the years, become a reliable avenue to 

which aggrieved investors turn when host States fail to honour obligations owed to them. The dispute 

resolution mechanisms and substantive rules of investment protection provided for in the growing body 

of investment treaties enable such investors to bring proceedings against host States for alleged breaches 

of investment treaty obligations. While these treaties are unusual in the sense that States party to them 

undertake obligations that may be enforced by private individuals, this is generally subject to the 

qualification that an investor would not be permitted to bring a claim against the State unless certain 

jurisdictional requirements provided for either under the treaty or as a matter of customary international 

law are first satisfied. As a result, an investment arbitration claim brought by an investor may, not 

infrequently, encounter jurisdictional objections raised by the host State. The present proceedings are no 

different. Their complexity, as will be seen in the course of this judgment, is compounded by the fact 

that the investors, in a bid to surmount the jurisdictional objections raised by the host State, have sought 

to characterise their investment in a number of ways, not all of which bear a territorial nexus with the 

host State. 

 

[…]. 

 

61 Beyond these principles of treaty interpretation which have been recognised to reflect customary 

international law, it also bears mentioning, especially in the international investment law context, that 

investment treaties “should be interpreted neither liberally nor restrictively” (see August Reinisch, “The 

Interpretation of International Investment Agreements” in International Investment Law (Marc 

Bungenberg et al, eds) (C H BECK, Hart & Nomos, 2015) (“Bungenberg”) at p 397, para 53, citing 

Siemens AG v The Argentine Republic, ICSID Case No ARB/02/8, Decision on Jurisdiction, 3 August 

2004 at [81]). In this regard, it has been usefully observed in Amco Asia Corporation and others v 

Republic of Indonesia, ICSID Case No ARB/81/1, Decision on Jurisdiction, 25 September 1983 (at [14]) 

[…]. 

 

211 It is widely accepted that the Draft Articles codify the customary international law on the exhaustion 

of local remedies at Draft Arts 14 and 15: see ILC Commentary, p 71 (Draft Art 14, para 1). Draft Article 

15 sets out several exceptions to the exhaustion requirement, of which only Draft Art 15(a) is relevant 

for the present purposes. That provides that local remedies need not be exhausted where “[t]here are no 

reasonably available local remedies to provide effective redress, or the local remedies provide no 

reasonable possibility of such redress”. The parties accept as common ground that this discloses two 

elements: (a) “reasonable availability” and (b) “reasonable possibility of providing effective redress”. As 

the Judge noted at [300] of the Judgment (citing ST-AD GmbH (Germany) v The Republic of Bulgaria, 

PCA Case No 2011-06, Award on Jurisdiction, 18 July 2013 at [365] as an example), these elements 

form a two-limb test that has been applied in the existing case law. 

 

[…]. 

 

224 Accordingly, we think that there may be a reasonably available and effective remedy in the way of 

an Aquilian action and this too would have foreclosed the present claim. If so, the Appellants’ failure to 

exhaust its local remedies would have been a bar to the PCA Tribunal’s assertion of jurisdiction under 

Art 28(1) of Annex 1, warranting a dismissal of this appeal in any event.’ 

 

This decision, like a few others found, contains statements which are directly concerned 

with the content of a CIL rule, but do not involve an hermeneutic exercise, in the sense of 

enquiring into the meaning of the rule, whether aspects thereof are disputed or lacking clarity 

as established in the materials relied on in support of the statements laying out the rule’s 

content. In fact, in this case the parties were in agreement as to the meaning of two elements 
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of the CIL rule in question, as discussed above (para 211). Since not only the decision sets out 

the content of the CIL rule in question, namely on the exhaustion of local remedies, but goes 

on to hold that local remedies existed in the case at hand and ought to have been exhausted by 

virtue of the CIL rule at issue, the decision can be considered an instance of application of CIL 

(though not of interpretation, unless understood in its widest sense, as any statement of the 

content of CIL, in this case undisputed by the parties and seen as uncontroversial by the Court 

of Appeal). 

 

b) Kingdom of Lesotho v Swissbourgh Diamond Mines (Pty) Limited and others 

 

In Kingdom of Lesotho v Swissbourgh Diamond Mines (Pty) Limited and others, the High Court 

made the following statements regarding CIL:15 

 

‘92 In determining the jurisdictional challenges brought under these provisions, the court is required first 

and foremost to interpret the arbitration agreement. In this case, that agreement is found in Annex 1. 

General international law principles of treaty interpretation are thus of relevance […].  

 

93 It is commonly accepted that many provisions of the Vienna Convention on the Law of Treaties (23 

May 1969) 1155 UNTS 331 (entered into force 27 January 1980) (“the VCLT”) are declaratory of 

customary international law, and its provisions are therefore regarded as applicable “irrespective of 

whether the VCLT applies qua treaty in the given case” (Brownlie at pp 367–368; see also McLachlan 

at para 7.85). In particular, the International Court of Justice (“the ICJ”) has recognised that Arts 31 and 

32 of the VCLT reflect customary international law (see, eg, Case Concerning Application of the 

Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v 

Serbia and Montenegro) [2007] ICJ 43 at [160]). In Sanum, the Court of Appeal noted (at [46]) that the 

rules of treaty interpretation are governed by Art 31 of the VCLT, which states: […]. 

 

94 Article 31(1) of the VCLT enshrines the principle of ordinary meaning. This functions as a 

presumption: a person advocating a meaning other than the ordinary meaning of words in the treaty bears 

the burden of establishing the special meaning. It is complemented by the principle of integration: “the 

meaning must emerge in the context of the treaty as a whole (including the text, its preamble and annexes, 

and any agreement or instrument related to the treaty and drawn up in connection with its conclusion) 

and in the light of its object and purpose” (Brownlie at p 381).  

 

95 The approach under Art 31 of the VCLT is a holistic one, embracing the three aspects of ordinary 

meaning, context, and object and purpose. It has been described by the tribunal in Aguas del Tunari, S.A. 

v Republic of Bolivia, ICSID Case No ARB/02/3, Decision on Respondent’s Objections to Jurisdiction, 

21 October 2005 at [91] (cited in McLachlan at para 3.130) […]. 

 

[…]. 

 

In Sanum, the Court of Appeal adopted a similar approach in considering the ordinary meaning of the 

relevant words in the bilateral investment treaty entered into between the People’s Republic of China 

and the Lao People’s Democratic Republic (“PRC–Laos BIT”), the context of the PRC–Laos BIT, and 

its object and purpose (see Sanum at [125] et seq).  

 

 
15 Kingdom of Lesotho v Swissbourgh Diamond Mines (Pty) Limited and others (16 December 2014) Supreme 

Court of Singapore (High Court), Originating Summons No 492 of 2016, [2017] SGHC 195. 
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97 Article 31(3)(c) of the VCLT embodies what McLachlan (at para 7.95) terms a “principle of systemic 

integration”, which recognises that treaties are themselves creatures of international law and not a “self-

contained closed legal system” (see also Bruno Simma & Dirk Pulkowski, “Two Worlds, but Not Apart: 

International Investment Law and General International Law” in International Investment Law (Marc 

Bungenberg et al, eds) (C H Beck, Hart & Nomos, 2015) (“Bungenberg”) at p 361 and p 363 at para 6). 

Customary international law may intersect with investment treaty arbitration by, for example, shedding 

light on the meaning of the terms used by the treaty, stipulating rules or maxims of interpretation, 

delimiting the bounds of State responsibility and giving content to the international minimum standard 

of treatment (McLachlan at para 7.95; Simma & Pulkowski’s chapter in Bungenberg at paras 6–16). 

Customary international law is most often used under Art 31(3)(c) where the treaty rule is unclear or 

open-textured and its meaning is determined by reference to a developed body of international law and/or 

the treaty terms have a recognised meaning in customary law, to which the parties can therefore be taken 

to have intended to refer (Report of the Study Group of the International Law Commission, 

“Fragmentation of International Law: Difficulties Arising from Diversification and Expansion of 

International Law”, UN GAOR, 58th Sess, UN Doc A/CN.4/L.682 (13 April 2006) at para 467). 

 

[…]. 

 

292 The principle that local or domestic remedies must be exhausted before international proceedings 

may be instituted derives from the international law on diplomatic protection (see Chittharanjan Felix 

Amerasinghe, Local Remedies in International Law (Cambridge University Press, 2nd Ed, 2004) 

(“Amerasinghe”) at p 3). The principle is part of customary international law on diplomatic protection 

(Case Concerning Elettronica Sicula S.p.A. (ELSI) (USA v Italy) [1989] ICJ 15 (“the ELSI case”) at 

[50]; Interhandel Case (Switzerland v USA) (Preliminary Objections) [1959] ICJ 6 (“Interhandel”) at 

27). However, it has been invoked before international tribunals outside the field of diplomatic 

protection. In particular, the principle has been applied by human rights tribunals which are established 

by treaties which incorporate the principle (see, eg, Art 35(1) of the European Convention for the 

Protection of Human Rights and Fundamental Freedoms, 4 November 1950, ETS 5, which applies to 

claims before the European Court of Human Rights). 

 

[…]. 

 

294 The principle of exhaustion of local remedies is rarely encountered in BITs, which “almost always 

waive the exhaustion of local remedies rule, allowing aggrieved investors to take their claim straight to 

arbitration” (Brownlie at p 716). However, Article 28(1) of Annex 1 explicitly requires local remedies 

to be exhausted. I will hence proceed on the basis that Art 28(1) transposes the customary international 

law doctrine of exhaustion of local remedies in the field of diplomatic protection into Annex 1. It was 

not contended that the exhaustion of local remedies had a different meaning in the context of Art 28(1) 

than in the context of diplomatic protection; on the contrary, the parties referenced judgments and 

commentary on the customary international law doctrine in their submissions.  

 

295 I therefore now turn to the customary international law doctrine of exhaustion of local remedies. 

Two aspects of the doctrine are pertinent here. First, what are the “local remedies” which must be 

exhausted? Secondly, what constitutes exhaustion? 

 

296 In 2006, the International Law Commission (“the ILC”) published its Draft articles on Diplomatic 

Protection (“the Draft articles”). […]. 

 

298 I accept Arts 14 and 15 of the Draft articles as broadly declaratory of customary international law. 

Articles 14 and 15 purport to codify the customary international law doctrine of exhaustion of local 

remedies (Report of the International Law Commission on the work of its fifty-eighth session, Draft 

articles on Diplomatic Protection with commentaries, reprinted in Yearbook of the International Law 
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Commission, 2006, vol II, Part Two, UN Doc A/CN.4/SER.A/2006/Add.1 (Part 2) (“Yearbook of the 

International Law Commission, 2006”) at p 44). Moreover, authoritative treatises such as Brownlie and 

Shaw treat Arts 14 and 15 as reflective of customary international law (Brownlie at pp 713–714; Shaw 

at p 596).’ 

 

This decision, while framing its enquiry into CIL as a way to answer to questions regarding 

the exhaustion of local remedies in the case at hand (see the formulation in para 295), simply 

adopted as the basis of its enquiry statements regarded as declaratory of CIL, without making 

any additions to those statements, nor departing from them. As with the Court of Appeal’s 

decision in the related set of proceedings, in this decision the parties were in agreement as to 

the existence and content of the CIL rule of exhaustion of local remedies. Other general 

statements on CIL (see the discussion on VCLT Articles 31 and 32) are of general interest, 

though, likewise, they do not constitute instances of interpretation of CIL. 

 

 

c) Sanum Investments Limited v The Government of the Lao People’s Democratic 

Republic 

 

In Sanum Investments Limited v The Government of the Lao People’s Democratic Republic, 

the Court of Appeal made the following statements regarding CIL:16 

 

‘47 Quite apart from the rules of treaty interpretation, the question of whether the PRC-Laos BIT applies 

to Macau, first and foremost, engages questions of state succession and the impact which such succession 

would have on the treaty obligations of States. The parties both accept, in this regard, that Art 15 of the 

VCST and Art 29 of the VCLT are the pertinent provisions to be considered. There is common ground 

between the parties that these two provisions reflect the customary international law rule known as the 

“moving treaty frontier” rule (“the MTF Rule”). […]. 

 

[…]. 

 

75 Generally, applicable rules of international law form a substratum of international obligations that 

bind all States. It is of course true that the task of establishing precisely what norms and rules of 

international law apply may often be a more complex and nuanced inquiry than would be the case at 

domestic law. But once it is established that a particular rule of international law has become a part of 

customary international law then it will as a general rule bind all States. This is the position with the 

MTF Rule and that much does not appear to be controversial. The real question here is whether the PRC’s 

position as reflected in the Joint Declaration could and in fact did displace the MTF Rule with respect to 

the PRC-Laos BIT. 

 

76 It should first be noted that the 1987 PRC-Portugal Joint Declaration is a treaty concluded between 

the PRC and Portugal alone and binding only upon those States. On an uncontroversial application of the 

principles of public international law, such a treaty would not ordinarily create rights or duties for other 

States, including Laos (see eg, Malcolm N Shaw, International Law (Cambridge University Press, 6th 

Ed, 2008) at p 95). The PRC’s bilateral treaty-partners would be entitled to rely on the presumptive effect 

of such rules as the MTF Rule in contracting with the PRC. In our judgment, absent specific steps being 

 
16 Sanum Investments Limited v The Government of the Lao People’s Democratic Republic (29 September 2016) 

Supreme Court of Singapore (Court of Appeal), Civil Appeals No 139 and 167 of 2015 and Summons No 2 of 

2016, [2016] SGCA 57. 
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taken by the PRC to displace such a rule in any given case, the terms of a specific declaration such as the 

Joint Declaration made in the context of discussions between two sovereigns in connection with the 

imminent handover of a territory by one to the other, cannot override it. In our judgment, the MTF Rule, 

being a rule of customary international law, would and did apply to and bind the PRC. As a result, treaties 

to which the PRC was party - in this context, the PRC-Laos BIT - would extend to Macau upon the PRC 

resuming sovereignty of that territory, unless steps had been taken to disapply the MTF Rule in relation 

to any such treaty. 

 

[…]. 

 

77 Therefore, even if we accept, which we do not, that the PRC had intimated a general intention in the 

1987 PRC-Portugal Joint Declaration for its treaties not to extend by operation of the MTF Rule to 

Macau, it remains necessary for the Lao Government to establish that this was an understanding it in fact 

shared with the PRC during the negotiation of the PRC-Laos BIT. It is an accepted principle of 

international law that States may, by agreement, elect to derogate inter se from customary international 

law (see eg, Antonio Cassese, International Law (Oxford University Press, 2nd Ed, 2005) at p 154 and 

Oppenheim’s International Law Volume I: Peace (Sir Robert Jennings QC and Sir Arthur Watts QC gen 

eds) (Longman, 9th Ed, 1996) at p 7); it follows that a State cannot unilaterally contract out of established 

norms of customary international law. If States agree to derogate from such norms when entering into a 

treaty, this must be reflected in the treaty or it must be shown to be a specific understanding they shared 

when negotiating it. This view is reflected in Richard K Gardiner, Treaty Interpretation (Oxford 

University Press, 2008) (“Treaty Interpretation”) […]. 

 

78 Therefore, in our judgment, the question of whether a State has effectively contracted out of or 

disapplied a rule of customary international law in a particular treaty with one or more other States by 

making a prior statement that is said to have such an effect, will depend on whether the statement formed 

an agreed basis for the negotiation and conclusion of that treaty. In this regard, we agree with Sir Daniel’s 

observation that while the Joint Declaration “establishes an internal PRC constitutional basis on which 

the PRC might subsequently have engaged with its bilateral treaty-partners to address the application, or 

non-application, of PRC treaties to Macau, it cannot operate as a substitute for such bilateral engagement” 

[emphasis added]. In the present case, little or no evidence pertaining to the negotiation of the PRC-Laos 

BIT was put before us to support the contention that the Joint Declaration, and the asserted intention for 

PRC treaties not to apply to Macau, formed an agreed basis upon which the PRC-Laos BIT was 

concluded. Indeed, for the reasons we have outlined at [57]-[60] the reverse appears to have been the 

case. 

 

[…]. 

 

99 We therefore do not find the evidence relating to the period between the handover of Macau and the 

Critical Date relevant, persuasive or sufficient to “otherwise establish” that contrary to the operation of 

the MTF Rule, the PRC-Laos BIT was not intended to apply to Macau. 

 

[…]. 

 

116 Third, we reject the Lao Government’s attempts to characterise the 2014 NVs [i.e., Notes Verbales] 

as evidencing a “subsequent agreement” or “subsequent practice” which shall be taken into account when 

interpreting a treaty pursuant to Arts 31(3)(a) and (b) of the VCLT. […].Therefore, giving effect to the 

2014 NVs as a subsequent agreement in relation to the interpretation of the PRC-Laos BIT would amount 

to effecting a retroactive amendment of the BIT. We do not think this is permissible. We recognise that 

this conclusion might appear counter-intuitive because the two States that are the parties to the treaty in 

question, namely the PRC and Laos, both take the position before us that the treaty does not extend to 

Macau. However, we consider that this must be seen in the context of the following considerations:  



16 

 

 

(a) The MTF Rule is a rule of customary international law – see at [75]-[78] and [80] above. It affects 

treaties that have been entered into by a State whose frontiers change. But such a rule can be derogated 

from if the parties to such a treaty expressly agree or share an understanding that it will be excluded (see 

in particular [77]-[78] above). 

 

[…]. 

 

152 In conclusion, we find first that the PRC-Laos BIT does apply to Macau and secondly, that the 

Tribunal has subject-matter jurisdiction over the claims brought by Sanum. The cumulative effect of our 

findings is that the Judge was wrong to conclude that the Tribunal lacked the jurisdiction to hear the 

claims. 

 

153 We therefore allow the appeal in CA 139/2015. In the light of this holding, we also allow the appeal 

in CA 167/2015 and award the costs of the High Court hearing to Sanum. […].’ 

 

This decision makes a number of general statements of interest to the place of CIL with 

respect to various bodies of general international law, such as the law of treaties (including 

issues regarding the character of certain conduct as subsequent practice), the law of state 

succession and the rules on the operation of CIL, most notably how state ‘contract out’ of CIL 

and what effects such opt-out can have. In terms of the specific CIL rule at issue, nevertheless, 

the decision concluded that it was not applicable, and, thus, no issues concerning the character 

of the rule as CIL or its content –including any questions of interpretation - arose (and the 

parties were in agreement in both regards).  

 

d) The ‘Sahand’ and other applications 

 

In The ‘Sahand’ and other applications, the Court of Appeal made the following statements 

regarding CIL:17 

 

‘30 Before considering the relevant implementing legislation, it would be necessary for me to consider 

three aspects of the relationship, in Singapore, between international law and domestic or municipal law.  

 

31 The first aspect relates to whether international law can, of itself, be an independent source of rights 

and obligations, and powers and duties, in Singapore. In this regard, the Court of Appeal has recently 

affirmed that a rule of customary international law is not self-executing in the sense that it cannot become 

part of domestic law until and unless it has been applied as or definitively declared to be part of domestic 

law by a domestic court: Yong Vui Kong v Public Prosecutor and another matter [2010] 3 SLR 489 at 

[91]. However, the position with regard to treaty obligations, such as Singapore’s obligation under the 

UN Charter to implement the Iran Resolutions, has not been subject to judicial consideration in 

Singapore. […].’ 

 

 
17 The ‘Sahand’ and other applications (31 January 2011) Supreme Court of Singapore (High Court), Admiralty 

in Rem No 166 of 2010 (Summons Nos 5744 of 2010, 5800 of 2010 and 23 of 2011), Admiralty in Rem No 176 

of 2010 (Summons Nos 5735 of 2010, 5799 of 2010 and 24 of 2011) and Admiralty in Rem No 178 of 2010 

(Summons Nos 5734 of 2010, 5798 of 2010 and 25 of 2011), [2011] SGHC 27. 
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This decision reiterates the non self-executing nature of CIL, and appears to generally 

predicate this property of each and every CIL rule, by linking the self-executing nature to the 

question of incorporation via judicial decision. 

 

e) Yong Vui Kong v Public Prosecutor and another matter 

 

In Yong Vui Kong v Public Prosecutor and another matter, the Court of Appeal made the 

following statements regarding CIL:18 

 

‘31 With regard to the argument by the appellant in Nguyen that death by hanging was inhuman 

punishment and that the prohibition against such punishment was incorporated in the expression “law” 

in Art 9(1) of the Singapore Constitution, this court said (at [91]–[92]) that while it was widely accepted 

that the prohibition against inhuman punishment amounted to a rule of CIL, there was insufficient 

evidence of state practice to demonstrate that the content of this CIL prohibition was such as to prohibit 

hanging as a mode of execution. This court also noted that there was no CIL prohibition against the death 

penalty per se. 

 

[…]. 

 

87 We now turn to the “contrary to CIL” limb of the Article 9(1) challenge, which is based on the 

proposition that CIL prohibits the MDP as an inhuman punishment and, because CIL is “law” for the 

purposes of Art 9(1) of the Singapore Constitution, the MDP is unconstitutional. This limb of the Article 

9(1) challenge is quite different from the “inhuman punishment” limb, which centres on interpreting the 

expression “law” in Art 9(1) to exclude any law providing for inhuman punishment. On his part, the AG 

expressed his agreement that the expression “law” should be given a liberal, rather than a restrictive, 

interpretation to include CIL (see [44] above). However, as we pointed out earlier (likewise at [44] 

above), we do not think that the AG meant to agree that so long as it can be shown to the satisfaction of 

the court that a particular rule has become part of CIL, that rule automatically becomes “law” for the 

purposes of Art 9(1) in the sense that it becomes part of Singapore law by operation of either the common 

law or Art 9(1) itself. Be that as it may, even if the AG did agree with Mr Ravi’s proposition that “law” 

in Art 9(1) includes CIL, this court is free to reject this submission. As a general principle, the court is 

not obliged to accept as the law what the parties agree should be the law, even in a case such as the 

present, where one of the parties concerned is the AG acting in his capacity as the Public Prosecutor. 

Thus, in the present case, we can – and, indeed, must – still consider whether the interpretation advanced 

by Mr Ravi (viz, that CIL is part of “law” for the purposes of Art 9(1)) is an interpretation which is 

legally correct. 

 

88 Let us first consider the effect of the proposition that the expression “law” in Art 9(1) includes CIL. 

If this proposition were accepted, it would mean that any rule of CIL would be cloaked with constitutional 

status and would override any existing MDP legislation, such as s 302 of the Singapore Penal Code, 

which, as mentioned at [84] above, can be traced back to 1883 (see s 1 of the Penal Code Amendment 

Ordinance). 

 

89 Ordinarily, in common law jurisdictions, CIL is incorporated into domestic law by the courts as part 

of the common law in so far as it is not inconsistent with domestic rules which have been enacted by 

statutes or finally declared by the courts. (A rule of CIL may, of course, also be incorporated by statute, 

but, in that situation, the rule in question will become part of domestic legislation and will be enforced 

as such; ie, it will no longer be treated as a rule of CIL.) The classic exposition of the principle delineating 

 
18 Yong Vui Kong v Public Prosecutor and another matter (14 May 2010) Supreme Court of Singapore Court of 

Appeal), Criminal Appeal No 13 of 2008 and Criminal Motion No 7 of 2010, [2010] SGCA 20. 



18 

 

when a CIL rule becomes part of domestic common law is set out in the Privy Council case of Chung 

Chi Cheung (cited by this court in Nguyen at [94]) […]. 

 

[…]. 

 

90 The principle enunciated by Lord Atkin in Chung Chi Cheung entails that, at common law, a CIL rule 

must first be accepted and adopted as part of our domestic law before it is valid in Singapore – ie, a 

Singapore court would need to determine that the CIL rule in question is consistent with “rules enacted 

by statutes or finally declared by [our] tribunals” (per Lord Atkin in Chung Chi Cheung at 168) and either 

declare that rule to be part of Singapore law or apply it as part of our law. Without such a declaration or 

such application, the CIL rule in question would merely be floating in the air. Once that CIL rule has 

been incorporated by our courts into our domestic law, it becomes part of the common law. The common 

law is, however, subordinate to statute law. Hence, ordinarily, CIL which is received via the common 

law is subordinate to statute law. If we accept Mr Ravi’s submission that the expression “law” in Art 9(1) 

includes CIL, the hierarchy of legal rules would be reversed: any rule of CIL that is received via the 

common law would be cloaked with constitutional status and would nullify any statute or any binding 

judicial precedent which is inconsistent with it. 

 

91 In our view, a rule of CIL is not self-executing in the sense that it cannot become part of domestic law 

until and unless it has been applied as or definitively declared to be part of domestic law by a domestic 

court. The expression “law” is defined in Art 2(1) to include the common law only “in so far as it is in 

operation in Singapore”. It must therefore follow that until a Singapore court has applied the CIL rule 

prohibiting the MDP as an inhuman punishment (if such a rule exists) or has declared that rule as having 

legal effect locally, that rule will not be in operation in Singapore. In the present case, given the existence 

of the MDP in several of our statutes, our courts cannot treat the alleged CIL rule prohibiting inhuman 

punishment as having been incorporated into Singapore law, and, therefore, this alleged CIL rule would 

not be “law” for the purposes of Art 9(1). We might add that (as noted at [44] above), in Nguyen, this 

court held (at [94]) that in the event of any conflict between a rule of CIL and a domestic statute, the 

latter would prevail. 

 

92 There is an even stronger reason why, even if we accept that “law” in Art 9(1) includes CIL, the 

specific CIL rule prohibiting the MDP as an inhuman punishment (assuming there is such a rule) cannot 

be regarded as part of “law” for the purposes of this provision. As mentioned earlier (at [64]–[65] and 

[71] above), the Wee Commission had in 1966 recommended adding a prohibition against inhuman 

punishment (in the form of the proposed Art 13) to the Singapore Constitution, but that recommendation 

was rejected by the Government. Given that the Government deliberated on but consciously rejected this 

suggestion of incorporating into the Singapore Constitution an express prohibition against inhuman 

punishment generally, a CIL rule prohibiting such punishment – let alone a CIL rule prohibiting the MDP 

specifically as an inhuman punishment – cannot now be treated as “law” for the purposes of Art 9(1). In 

other words, given the historical development of the Singapore Constitution, it is not possible for us to 

accept Mr Ravi’s submission on the meaning of the expression “law” in Art 9(1) without acting as 

legislators in the guise of interpreters of the Singapore Constitution.  

 

93 In any event, there is one other crucial threshold which Mr Ravi must cross before he can make out a 

case that “law” in Art 9(1) includes the CIL prohibition against the MDP (assuming this prohibition does 

indeed exist), namely, he must show that the content of the CIL rule prohibiting inhuman punishment is 

such as to prohibit the MDP specifically. 

 

[…]. 

 

96 Of the States referred to in the two passages quoted above, the practice in India is inconclusive. 

Despite the Supreme Court of India’s decision in Mithu (discussed at [76]–[85] above) that s 303 of the 
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Indian Penal Code was unconstitutional, subsequent to that decision, the Indian legislature passed the 

Narcotics Drugs and Psychotropic Substances Act 1985 (Act 61 of 1985) (India) and the Scheduled 

Castes and the Scheduled Tribes (Prevention of Atrocities) Act 1989 (Act 33 of 1989) (India), both of 

which provide for the MDP. Also, some of the other States referred to in the above extracts from The 

Death Penalty are abolitionist de facto, which means that they retain the MDP on their statute books, but 

in practice do not carry out that penalty. Leaving aside those States and India, this still leaves a significant 

number of States which impose, both in law and in practice, the MDP for drug-related and other serious 

offences. As a result, although the majority of States in the international community do not impose the 

MDP for drug trafficking, this does not make the prohibition against the MDP a rule of CIL. Observance 

of a particular rule by a majority of States is not equivalent to extensive and virtually uniform practice 

by all States (see further [98] below). The latter, together with opinio juris, is what is needed for the rule 

in question to become a rule of CIL. 

 

97 As for the Privy Council cases relating to Art 9(1) and the expert opinions of Ms Jahangir and Mr 

Alston, they are relevant, but they are not in themselves sources of CIL. Instead, they are a subsidiary 

means for determining the existence or otherwise of rules of CIL. This well-established proposition is 

encapsulated in Art 38(1)(d) of the Statute of the International Court of Justice (26 June 1945), 33 UNTS 

993 (“the ICJ Statute”) […]. 

 

98 Hence, although “judicial decisions and the teachings of the most highly qualified publicists of the 

various nations” (per Art 38(1)(d) of the ICJ Statute) are relevant in determining the existence of rules 

of CIL, they are relevant only as a subsidiary means for such determination (see generally Andreas 

Zimmermann, Christian Tomuschat & Karin Oellers-Frahm, The Statute of the International Court of 

Justice: A Commentary (Oxford University Press, 2006) at paras 298–324). In the final analysis, as the 

International Court of Justice observed in Case Concerning the Continental Shelf (Libyan Arab 

Jamahiriya v Malta) [1985] ICJ 13 at [27], the substance of CIL “is to be looked for primarily in the 

actual practice and opinio juris of States”. To establish a rule of CIL, the state practice accompanying 

the opinio juris of States must be “both extensive and virtually uniform” (see the seminal decision of the 

International Court of Justice on CIL in North Sea Continental Shelf Cases (Federal Republic of Germany 

v Denmark; Federal Republic of Germany v Netherlands) [1969] ICJ 3 at [74]; see also Case Concerning 

Right of Passage over Indian Territory (Portugal v India) [1960] ICJ 6 at 40 and Asylum Case (Columbia 

v Peru) [1950] ICJ 266 at 276–277). As we stated above (at [96]), there is a lack of extensive and virtually 

uniform state practice to support Mr Ravi’s contention that CIL prohibits the MDP as an inhuman 

punishment. 

 

99 For these reasons, we are unable to accept Mr Ravi’s contention that the content of the CIL rule 

prohibiting inhuman punishment is such as to prohibit the MDP. In our view, there does not presently 

exist a rule of CIL prohibiting the MDP as an inhuman punishment. Accordingly, we also reject Mr 

Ravi’s arguments on the “contrary to CIL” limb of the Article 9(1) challenge. The Article 9(1) challenge 

therefore fails. 

 

[…]. 

 

120 To summarise, our ruling on the issues raised in this appeal is as follows: […] (c) the expression 

“law” in Art 9(1) does not include CIL which has yet to be incorporated into domestic law; (d) even if 

the word “law” in Art 9(1) includes CIL which has yet to be incorporated into domestic law, we are not 

persuaded that the CIL rule prohibiting inhuman punishment includes a prohibition against the MDP 

specifically; […]. 

 

122 Finally, we would reiterate that, in the light of our constitutional history since Singapore became an 

independent sovereign republic on 9 August 1965, there is no room for the argument that MDP legislation 

is unconstitutional because it is not “law” for the purposes of Art 9(1). In our view, whether or not our 
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existing MDP legislation should have been enacted and/or whether such legislation should be modified 

or repealed are policy issues that are for Parliament to determine in the exercise of its legislative powers 

under the Singapore Constitution. It is for Parliament, and not the courts, to decide on the appropriateness 

or suitability of the MDP as a form of punishment for serious criminal offences. In view of the decisive 

rejection of a constitutional prohibition against inhuman punishment in the evolution of the Singapore 

Constitution (see [61]–[72] above), any changes in CIL and any foreign constitutional or judicial 

developments in relation to the MDP as an inhuman punishment will have no effect on the scope of Art 

9(1). If any change in relation to the MDP (or the death penalty generally) is to be effected, that has to 

be done by Parliament and not by the courts under the guise of constitutional interpretation.  

 

123 In the result, we dismiss the present appeal.’ 

 

This decision is to date the leading decision in the Singapore legal system with respect to a 

number of questions regarding the nature and place of CIL within the Singaporean legal system. 

While, as suggested with respect to Thio’s discussion of this decision, its main relevant 

holdings could be characterised as an enquiry into the existence of a CIL rule specifically 

prohibiting hanging as a mode of execution (as appears to be expressly stated in various parts 

of the decision), ultimately the analysis and conclusions of the Court of Appeal are set out in a 

manner suggesting that the Court sought to determine whether the content of the prohibition of 

CIL against the death penalty comprise, among others, a prohibition as to a mode of execution, 

the latter being an integral part of the former, framework, prohibition. To this limited extent, 

the Court’s enquiry can be considered a form of interpretation of CIL, although one which 

ultimately did not prove decisive (hence, perhaps a CIL interpretation in the form of an obiter 

dicta), since the Court considered that there was not CIL prohibiting the death penalty at all (as 

opposed to a CIL rule specifically prohibiting the execution of the death penalty by hanging, 

by contrast to other modes of execution – all of which, following the Court’s principal finding, 

its ratio decidendi, are not prohibited by CIL, since it considered that the death penalty at large 

is not prohibited by CIL). A key element in support of considering parts of the Court’s 

reasoning a form of interpretation of a putative CIL rule whose existence was ultimately denied 

by the Court lies in the Court’s choice to characterise the specific enquiry (the hermeneutic 

one) as an aspect of the ‘content’ of the wider framework putative CIL rule. Furthermore, as 

enquired in the attached Excel form, this would be an interpretation which was arrived at via 

induction, namely an analysis of both elements of custom (as stated in the Excel form). While 

this kind of interpretation could be concurrently considered as a determination of existence of 

CIL (and not merely of its content), raising a potential risk of conflation, it appears that the 

Court’s specific enquiry into the status of hanging as mode of execution was more concerned 

with the content of the putative CIL rule in this particular regard than with the existence of a 

broader CIL rule (which, as discussed, the Court denied in the final analysis). 

 

f) Nguyen Tuong Van v Public Prosecutor 

 

In Nguyen Tuong Van v Public Prosecutor, the Court of Appeal made the following statements 

regarding CIL:19 

 
19 Nguyen Tuong Van v Public Prosecutor (20 October 2004) Supreme Court of Singapore (Court of Appeal), CA 

5/2004, [2004] SGCA 47. 
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‘55 The appellant further contended that the Constitution imported customary international law into 

Singapore and argued that the prohibition against torture, cruel, inhuman or degrading treatment or 

punishment was a norm of customary international law. […].  

 

[…].  

 

88 The common law of Singapore has to be developed by our Judiciary for the common good. We should 

make it abundantly clear that under the Constitution of our legal system, Parliament as the duly elected 

Legislature enacts the laws in accordance and consistent with the Constitution of Singapore. If there is 

any repugnancy between any legislation and the Constitution, the legislation shall be declared by the 

Judiciary to be invalid to the extent of the repugnancy. Any customary international law rule must be 

clearly and firmly established before its adoption by the courts. The Judiciary has the responsibility and 

duty to consider and give effect to any rule necessarily concomitant with the civil and civilised society 

which every citizen of Singapore must endeavour to preserve and protect. 

 

89 We now turn to the appellant counsel’s argument that the specific mode of execution is contrary to 

the prohibition in customary international law against cruel and inhuman treatment or punishment, which 

is part of the “in accordance with law” requirement in Art 9(1). The appellant relied on Art 5 of the 

UDHR in support of this proposition. […]. 

 

90 To succeed on this ground of appeal, the appellant must first show that the prohibition against cruel 

and inhuman treatment or punishment amounts to a customary international rule. Next, the appellant 

must show that a specific prohibition against hanging as a mode of execution is part of the content of that 

rule in customary international law. 

 

91 There is no difficulty with the first part of the appellant’s argument. It is quite widely accepted that 

the prohibition against cruel and inhuman treatment or punishment does amount to a rule in customary 

international law. The prosecution also has not made any assertions to the contrary. […]. 

 

92 However, there is simply not sufficient State practice to justify the next part of the appellant counsel’s 

argument as to the content of this customary international rule. The appellant was unable to show a 

specific customary international law prohibition against hanging as a mode of execution. Indeed, the 

passage quoted above shows that there is not enough evidence at this time to show a customary 

international law prohibition against the death penalty generally. […]. 

 

94 We agree with the trial judge’s reasoning on the effect of a conflict between a customary international 

law rule and a domestic statute. The trial judge held that even if there was a customary international law 

rule prohibiting execution by hanging, the domestic statute providing for such punishment, viz, the MDA, 

would prevail in the event of inconsistency. The trial judge cited Chung Chi Cheung v The King [1939] 

AC 160 and Collco Dealings Ltd v Inland Revenue Commissioners [1962] AC 1 in support of this 

proposition. The appellant’s submissions are therefore rejected. 

 

[…]. 

 

99 For the foregoing reasons, the appeal is dismissed.’ 

 

Like the Court of Appeal in Yong Vui Kong, in this decision the Court had equally reached 

the conclusion that no CIL framework death penalty prohibition existed, nor did a CIL 

specifically concerning execution by hanging (which the Court, as it would do in its subsequent 

decision on the matter, discussed above, characterise as both a specific prohibition and an 
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aspect of the content of the framework prohibition). Hence, as with the relevant statements in 

Yong Vui Kong, the relevant statements here involved a form of CIL interpretation (of which 

the other properties discussed above are also largely predicable), but to the limited extent 

explained above (that is, to the extent the enquiry into CIL content –the main element of the 

specific enquiry into hanging as characterised by the Court- overlapped with the one into a 

general CIL rule’s existence), and that interpretation also took the form of an obiter dicta, for 

the reasons set out above. 

 

 

g) Public Prosecutor v Nguyen Tuong Van 

 

In Public Prosecutor v Nguyen Tuong Van, the High Court made the following statements 

regarding CIL:20 

 

‘106 The [United Nations Human Rights] Declaration is not an international treaty or convention and 

there is no consensus that it is a statement or codification of customary international law, and it does not 

refer to hanging. 

 

[…]. 

 

108 Even if there is such a customary rule, it would not apply if it is inconsistent with the domestic law. 

 

[…].  

 

109 The Defence has failed to establish that the mandatory death sentence is unlawful for contravening 

the Constitution or international law.’ 

 

This decision, in the set of proceedings which originated the appeal proceedings discussed 

above, had made very generic assertions concerning the UDHR, although it is notable that the 

focus was placed on its putative character as codificatory of CIL, which the High Court denied. 

 

h) Civil Aeronautics Administration v Singapore Airlines Ltd 

 

In Civil Aeronautics Administration v Singapore Airlines Ltd, the Court of Appeal made the 

following statements regarding CIL:21 

 

‘11 From both sets of correspondence, it will be seen that the request was for a certificate under s 18 

stating that Taiwan is a State for the purposes of the [Singapore State Immunity] Act and the reply in 

each instance was specific to the request, namely, that the Ministry was unable to issue the certificate 

requested for. To our mind, the effect of the negative answer from the Ministry is clear, ie, Taiwan is not 

a State for the purposes of the Act. […]. 

 

[…]. 

 
20 Public Prosecutor v Nguyen Tuong Van (20 March 2004) Supreme Court of Singapore (High Court), CC 

43/2003, [2004] SGHC 54 
21 Civil Aeronautics Administration v Singapore Airlines Ltd (14 January 2004) Supreme Court of Singapore 

(Court of Appeal), CA 92/2003, [2004] SGCA 3. 
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29 We now move to another aspect upon which submissions have been made by the parties. Assuming 

the reply of MFA is vague and, contrary to the views we have earlier expressed, the court has the 

competence to independently determine whether Taiwan is a State, has Singapore, through various 

transactions with Taiwan, in fact, regarded the latter as a State? In short, is there de facto recognition by 

conduct?  

 

30 It is clear that under customary international law, four conditions must exist for there to be a State. 

First, there must be a defined territory. Second, there must be a permanent population. Third, there must 

be an effective government. Lastly, the entity must have the capacity to enter into relations with other 

States.  

 

31 It is also true that under the declaratory theory of customary international law, recognition is not 

essential for a State to come into being. […]. 

 

[…].  

 

41 […].We have earlier indicated the pitfalls in the way of the court making its own determination of the 

issue and the undesirability of the court making a determination which is at variance with the decision of 

the Executive, particularly in a case where the Executive has given an answer which is reasonably clear. 

The situation would be different if the Executive were to refuse to give a reply or gives a reply which 

does not answer the query and leaves it in no doubt that the court is to make its determination based on 

customary international law.’ 

 

In this instance, as observed in the preliminary observations to this section, the Court made 

an assertion as to the content of a CIL governing statehood, listing the conditions widely 

regarded as customary, although without citing any material in support thereof. To the extent 

that the Court merely asserted the elements of a CIL rule which are widely accepted as 

customary, the Court only engaged in determination of the content of CIL, as opposed to its 

interpretation. Furthermore, to the extent that the Court refrained from applying CIL on 

statehood, having chosen to entirely defer to the executive’s determination of non-statehood, it 

follows that the Court’s statement as to the CIL rule’s content was a mere obiter dictum. 

 

D. Domestic Customary Law 

 

This section is concerned with instances of interpretation of domestic customary law, as 

requested in the Instructions. There are a few observations of a preliminary character: to the 

extent that domestic customary law in the Singaporean legal system (see relevant discussions 

in the literature surveyed) is largely confined to matters of family law, and that, given the 

cultural and institutional aspects of Singapore’s legal system, the most prominent body of 

customary family law is part of Syariah law, as applied by Syariah courts, the survey did not 

extend to those predominant forms of customary law. A chief reason to exclude Syariah 

customary law from the survey was the fact that Syariah law is a form of religious law, and it 

was assumed that an analysis of this form of law - customary though it may be in form - would 

not shed light on form of non-religious of law, including CIL.22 The exclusion of Syariah 

 
22 On the relationship between religious and international law, see, i.a., Hugh Thirlway, The Sources of 

International Law 2nd ed (OUP 2019) 25 – 26 (discussing in particular the challenges posed by Muslim law(s).) 
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customary law was also consistent with the fact that the forum where it is applied is not the 

same as the common law courts, thus confirming the irrelevance of this form of law (given the 

absence of a commonality of forum which would allow to conduct a comparative analysis 

between adjudication of CIL and domestic customary law, which one would assume is the only 

reason to conduct such a comparison). This choice only left room for a survey of Chinese 

customary family law, which is applied by common law courts and is the object of specific 

statutory provisions delimiting custom’s scope of application. 

 

In Wong Swee Hor v Tan Jip Seng and others, the High Court made the following statements 

regarding domestic customary law:23 

 

‘28 Mr Tan was already married to Mdm Owyang before the cut-off date of 15 September 1961. It was 

common ground that if he did marry Mdm Wong, this was after he had married Mdm Owyang. Therefore, 

Mdm Wong had to prove that she was lawfully married to Mr Tan under the law, religion, custom or 

usage prior to the cut-off date otherwise her marriage to Mr Tan would be void. On the other hand, the 

1st to 5th defendants asserted that Mdm Du had married Mr Tan even before his marriage to Mdm 

Owyang. They too had to prove Mdm Du’s marriage to Mr Tan. Towards this end, we turn to the common 

law on Chinese customary marriages as it stood before 15 September 1961. 

 

29 Prior to 15 September 1961, the law and Chinese custom allowed a man to marry more than one 

woman. A man could marry one wife known as the “primary” or the “principal” wife or “tsai” and, at 

the same time, have any number of other women as concubines known as “secondary” wives or “tsips”. 

 

30 The legal requirements for proving a Chinese secondary marriage were enunciated in Re Lee Gee 

Chong deceased; Tay Geok Yap & ors v Tan Lian Cheow [1965] 1 MLJ 102 (“Re Lee Gee Chong”), an 

authority delivered when Singapore was still part of the federation of Malaysia. In that case, an appeal 

from the High Court of Singapore went before the Federal Court of Malaysia. The respondent in the 

appeal had moved the High Court to revoke the Letters of Administration granted to the principal wife 

of the deceased and her son. […]. 

 

31 The High Court also noted, at 103, that the Privy Council had decided in Cheong Thye Pin v Tan Ah 

Loy [1920] AC 369 that, although some sort of ceremony is usual when a secondary wife is taken, a 

ceremony is not essential to constitute a secondary wife. 

 

[…]. 

 

73 It was Mdm Wong’s case that she was married to Mr Tan in 1957 as his secondary wife. Mr Tan’s 

conduct was consistent with the intention of Mdm Wong and Mr Tan to form a permanent union as 

husband and wife. [note: 67] Mdm Wong asserted that under the applicable law, Mdm Wong is 

recognised as a secondary wife and is entitled to a share of Mr Tan’s estate. [note: 68]  

 

74 It was Mdm Wong’s case that Mdm Owyang was the principal wife as Mdm Owyang married Mr 

Tan in August 1947 (before Mdm Wong’s marriage to Mr Tan) and the marriage rites of Mdm Owyang 

performed satisfied the requirements of a marriage of a principal wife. Mdm Wong cited a passage from 

Principles of Family Law in Singapore (Butterworths Asia, 1997) at p 88 by Prof Leong Wai Kum to 

show that the rites of marriage to the principal wife under traditional Chinese custom were elaborate. 

[note: 69]  

 
23 Wong Swee Hor v Tan Jip Seng and others (16 December 2014) Supreme Court of Singapore (High Court), 

Suit No 902 of 2012/B, [2014] SGHC 263. 
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75 Mdm Wong relied on Mdm Owyang’s marriage certificate which showed that Mdm Owyang’s 

marriage satisfied most of such requirements. [note: 70] The marriage certificate states the date of the 

marriage to be 10 August 1947.  

 

76 As Mdm Wong was already married to Mr Tan prior to the cut-off date of 15 September 1961, Mdm 

Wong asserted that her marriage to Mr Tan was deemed registered and preserved under s 181 of the 

Women’s Charter. [note: 71]  

 

77 As Mr Tan’s secondary wife, and thus lawful wife, Mdm Wong claimed that she was entitled to one-

half of Mr Tan’s estate as the surviving spouse. Her daughter, Sock Fong, would also accordingly be 

entitled to a share of the other half of Mr Tan’s estate. 

 

[…]. 

 

218 After considering all the evidence in totality, I found, on a balance of probabilities, that Mdm Wong 

is Mr Tan’s lawful wife. 

 

[…].’ 

 

The discussion in this case, though lacking relevance to CIL and the Singapore courts’ 

approach to CIL, is notable for illustrating the limited scope of customary family law before 

Singapore courts. In this case, perhaps the only relevant aspect is that the Court did not engage 

in any interpretation as such, but merely in a statement of the Court’s understanding of the rule 

of Chinese customary law in question (which the Court seems to have simply asserted, as seen 

in para 29), this kind of statement not being a form of interpretation proper, for the reasons 

already discussed in the preliminary remarks to this part. Furthermore, this case shows that 

adjudications involving domestic customary law in Singapore are probably determined not by 

the respective court’s statements of customary law, but rather by factual aspects and evidentiary 

findings. In fact, this case was ultimately decided by the High Court’s conclusion that the claim 

of a customary marriage was proven by a seemingly irrelevant piece of evidence: inscriptions 

in a tombstone of a relative of the late Mr Tan, whose second wife based her claim on custom 

(this detail did not escape the attention of the press at the time). 
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III. SURVEY OF LITERATURE 

 

This part sets out the main findings of a survey of literature regarding the various aspects of 

the Report’s object of enquiry. While pursuant to the Instructions, the literature surveyed 

should be listed and commented on in a separate part, namely this Part, the findings have also 

been incorporated into the various propositions set out in Part II. 

This part is divided into two sections, dealing with (a) CIL and (b) customary domestic law, 

respectively. The pieces of literature surveyed are listed in inverse chronological order, a full 

citation is provided in the form of title of each sub-section, which contains a number of excerpts 

briefly commented on. 

 

A. Literature on Customary International Law 

 

This section sets out a list of pieces of literature regarding CIL and its place within and relations 

with the domestic legal system of Singapore. 

The pieces of literature, like the decisions whose selected excerpts where reproduced and 

discussed above, are listed in inverse chronological order. Some brief observations on the 

literature is interspersed with the respective quotations from the texts in question. 

 

1. Cheryl Saunders, ‘Constitutions and International Law’ (2020) International Institute 

for Democracy and Electoral Assistance 

 

Saunders notes, among others, that ‘Singapore’s constitution does not refer to the status of 

international law in domestic law.’24 In particular, Saunders observes, ‘In practice, however, 

treaties in Singapore do not have direct legal effect unless they are incorporated into domestic 

law through Singapore legislation (Yong Vui Kong 2015).’25 

 

2. Cedric MJ Ryngaert and Duco W Hora Siccama, ‘Ascertaining Customary 

International Law: An Inquiry into the Methods Used by Domestic Courts’ (2018) 65 

Netherlands International Law Review 1 

 

For Ryngaert and Hora Siccama, the decision in Yong Vui Kong ultimately relied on ‘‘learned 

authors’ for the purposes of identifying customary international law’, illustrating a wider 

tendency among domestic courts, in their opinion, to ‘begin their process of identifying 

customary law by examining international judicial practice or treaties, but eventually base their 

conclusions on doctrinal analyses.’26 

 

 
24 Cheryl Saunders, ‘Constitutions and International Law’ (2020) International Institute for Democracy and 

Electoral Assistance, available at https://www.idea.int/sites/default/files/publications/constitutions-and-

international-law.pdf, 4.  
25 Saunders, supra n , 4. 
26 Cedric MJ Ryngaert and Duco W Hora Siccama, ‘Ascertaining Customary International Law: An Inquiry into 

the Methods Used by Domestic Courts’ (2018) 65 Netherlands International Law Review 1, n 91. 

https://www.idea.int/sites/default/files/publications/constitutions-and-international-law.pdf
https://www.idea.int/sites/default/files/publications/constitutions-and-international-law.pdf
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3. Jaclyn L Neo and Rachel Tan Xi’En, ‘State Practice of Asian Countries in International 

Law: Singapore’ (2016) 22 Asian Yearbook of International Law 374 

 

Neo and Tan note that ‘the SGCA found that the PRC-Laos bit equally applied to Macau based 

on the “moving treaty frontier” (“MTF”) doctrine in customary international law, even if 

Macau had been under Portuguese rule when the PRC-Laos bit was signed in 1993 and was 

only handed over to the PRC in 1999.’27 Neo and Tan further report that ‘[t]he MTF doctrine 

applied as a matter of presumption to the BIT, and as none of the evidence adduced by the Lao 

Government could displace this presumption, the MTF doctrine applied to cover Macau after 

it was transferred.’28 

 

4. Chin Leng Lim and Mahdev Mohan, ‘Singapore and International Law’ (2015) SMU 

School of Law Research Collection 

 

Lim and Mohan provide an overview of the relations between international law and Singapore 

law. 

For Lim and Mohan, ‘Singapore courts have generally adhered to common law orthodoxy 

in approaching customary rules of international law; namely, that customary international law 

may be invoked in the Singapore courts as part of the common law.’29 Lim and Mohan  add 

that ‘such reception of international law would remain subject to the hierarchy of domestic 

legal sources.’30 Lim and Mohan note that ‘[i]n Yong Vui Kong v Public Prosecutor […] the 

reception of customary international law into Singapore law became a focal issue and had the 

benefit of extended judicial analysis.’31 

 

5. ‘Government of the Lao People's Democratic Republic v Sanum Investments Ltd, 

Decision, SGHC Case No 2015/15, Originating Summons No 24 of 2014, IIC 673 (2015), 20th 

January 2015, Singapore; Supreme Court; High Court’ (2015) Oxford Reports on International 

Law 

 

Report on Lao People's Democratic Republic v Sanum Investments Ltd.32 

 

 
27 Jaclyn L Neo and Rachel Tan Xi’En, ‘State Practice of Asian Countries in International Law: Singapore’ (2016) 

22 Asian Yearbook of International Law 374, 375. 
28 Neo and Tan, supra n , 375. 
29 Chin Leng Lim and Mahdev Mohan, ‘Singapore and International Law’ (2015) SMU School of Law Research 

Collection, available at https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4771&context=sol_research, 

para 5.4.1.  
30 Lim and Mohan, supra n , para 5.4.2. 
31 Lim and Mohan, supra n , para 5.4.6. 
32 ‘Government of the Lao People's Democratic Republic v Sanum Investments Ltd, Decision, SGHC Case No 

2015/15, Originating Summons No 24 of 2014, IIC 673 (2015), 20th January 2015, Singapore; Supreme Court; 

High Court’ (2015) Oxford Reports on International Law, available at 

https://opil.ouplaw.com/browse?access_0=all&pageSize=20&sort=title&oj_0=bd978fa4-55ee-41ab-96c0-

6327c4900c0d&aboj_0=bd978fa4-55ee-41ab-96c0-6327c4900c0d&oj_1=37b01790-fcf6-487c-8717-

eae4cc5ddc6b&aboj_1=37b01790-fcf6-487c-8717-eae4cc5ddc6b&oj_2=&aboj_2=  

https://ink.library.smu.edu.sg/cgi/viewcontent.cgi?article=4771&context=sol_research
https://opil.ouplaw.com/browse?access_0=all&pageSize=20&sort=title&oj_0=bd978fa4-55ee-41ab-96c0-6327c4900c0d&aboj_0=bd978fa4-55ee-41ab-96c0-6327c4900c0d&oj_1=37b01790-fcf6-487c-8717-eae4cc5ddc6b&aboj_1=37b01790-fcf6-487c-8717-eae4cc5ddc6b&oj_2=&aboj_2
https://opil.ouplaw.com/browse?access_0=all&pageSize=20&sort=title&oj_0=bd978fa4-55ee-41ab-96c0-6327c4900c0d&aboj_0=bd978fa4-55ee-41ab-96c0-6327c4900c0d&oj_1=37b01790-fcf6-487c-8717-eae4cc5ddc6b&aboj_1=37b01790-fcf6-487c-8717-eae4cc5ddc6b&oj_2=&aboj_2
https://opil.ouplaw.com/browse?access_0=all&pageSize=20&sort=title&oj_0=bd978fa4-55ee-41ab-96c0-6327c4900c0d&aboj_0=bd978fa4-55ee-41ab-96c0-6327c4900c0d&oj_1=37b01790-fcf6-487c-8717-eae4cc5ddc6b&aboj_1=37b01790-fcf6-487c-8717-eae4cc5ddc6b&oj_2=&aboj_2
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6. ‘‘We Are Feeling Our Way forward, Step by Step’: The Continuing Singapore 

Experiment in the Construction of Communitarian Constitutionalism in the Twenty-First 

Century’s First Decade’ in Albert HY Chen (ed), Constitutionalism in Asia in the Early Twenty-

First Century (CUP 2014) 270 

 

Thio observes that CIL forms the basis of arguments in constitutional litigation before 

Singapore courts, which have so far centered on the status of the UHDR and the mandatory 

death penalty.33 Thio notes that, according to the decision in Yong Vui Kong, ‘CIL norms […] 

are not self-executing and will have no effect unless first ‘accepted and adopted’ as part of 

domestic law by the courts, by declaring or applying CIL norms.’34 Furthermore, Thio observes 

that, in Yong Vui Kong, ‘[t]he Court of Appeal […] confirmed […] that CIL within the 

Singapore legal order has the rank of a common-law norm lacking constitutional status.’35 

 

7. ‘‘We Are Feeling Our Way forward, Step by Step’: The Continuing Singapore 

Experiment in the Construction of Communitarian Constitutionalism in the Twenty-First 

Century’s First Decade’ in Albert HY Chen (ed), Constitutionalism in Asia in the Early Twenty-

First Century (CUP 2014) 270 

 

Thio provides an overview of Singaporean court’s treatment of international law, including 

most notably CIL, and, in doing so, comments on general aspects, such as where in the monist-

dualist spectrum one can place the stance of Singaporean courts, alongside issues such as the 

hierarchical position of CIL within Singapore’s legal system. 

Thio notes that, by way of background, that ‘[i]n […] British practice, […] the predominant 

approach to customary international law has been monist in orientation, whereby the law of 

nations is treated as part of the common law.’36 Thio observes that ‘the statist bias of the 

Singapore court in the 1990s, which unsurprisingly translates into a dualist mentality towards 

international law.’37 Thio notes that, ‘[a]s the constitution is silent on the reception and status 

of CIL within the municipal order, it falls to the courts to determine whether a general 

international law norm exists and what its content is.’38 In particular, Thio observes, ‘[t]o 

become part of Singapore law, CIL norms do not have to be legislatively incorporated although 

these do not automatically apply without some receptive act.’39 In this vein, Thio adds, ‘[a]n 

established CIL norm only becomes part of Singapore law if there is judicial recognition of it 

first’.40 Furthermore, along these lines, Thio notes that ‘a Singapore court would need to 

determine that the relevant CIL rule is consistent with Singapore statute law or finally declared 

 
33 Li-ann Thio, ‘‘We Are Feeling Our Way forward, Step by Step’: The Continuing Singapore Experiment in the 

Construction of Communitarian Constitutionalism in the Twenty-First Century’s First Decade’ in Albert HY Chen 

(ed), Constitutionalism in Asia in the Early Twenty-First Century (CUP 2014) 270, 286 – 287. 
34 Thio, supra n , 287. 
35 Thio, supra n , 287. 
36 Li-ann Thio, ‘International Law in the Courts of Singapore: No Longer a Little Island?’ (2013) 19 Asian 

Yearbook of International Law 1, 2. 
37 Thio, supra n , 3. 
38 Thio, supra n , 30. 
39 Thio, supra n , 32. 
40 Thio, supra n , 32. 
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by Singapore courts’.41 Thio clarifies that ‘[t]his declaration and application is needed to 

operationalize a CIL norm that is not self-executing.’’42 Thio does not elaborate on whether a 

similar approach would apply to a self-executing CIL rule, if any. In any case, for Thio, this 

requirement ‘suggests a dualist orientation towards CIL law and domestic law, with a monist 

sensibility in so far as the courts can directly apply CIL without legislative intervention.’43 

Furthermore, discussing another aspect of the decision in Yong Vui Kong, Thio states that the 

Court of Appeal ‘adopted a dualist position’, insofar as it ‘it held that jus cogens norms could 

not override domestic statutes’ and that ‘no authority had been provided ‘for the proposition 

that a peremptory norm of international law would automatically acquire the status of a 

constitutional norm when transposed into domestic law.’’44 The rationale for this seemingly 

hybrid, though ultimately dualist, approach lies, in Thio’s view, in ‘the positivist theory that 

international legal obligation rests on state consent, whether express or tacit, and binds a 

sovereign state on the basis of auto-limitation.’45 Along similar lines, Thio considers that ‘[i]f 

CIL rules are received by judicial recognition (a form of state consent) as common law rules, 

they cannot invalidate statutes.’46 For Thio, this ‘consolidates state sovereignty based on the 

Westphalian model rooted in territorial integrity and the non-interference of states in domestic 

affairs.’47 Consistent with a dualist approach, it is notable that, as Thio reports, in Yong Vui 

Kong the Court of Appeal expressed its awareness that ‘if Singapore were to violate a jus 

cogens norm, this did not preclude it being held to account in an international forum’.48 Yet, 

Thio adds, the Court of Appeal made clear its view that, regardless of this potential for 

breaching international obligations under jus cogens, ‘[t]he concept of jus cogens was meant 

to government international or inter-state relations, rather than to apply with ‘some special or 

extraordinary effect at the intra-state level.’’49 Thio further addresses the hierarchical position 

of CIL within the Singaporean legal system. Thio notes that in Yong Vui Kong an argument 

was raised to the effect that ‘CIL norms, where these inform constitutional interpretation, 

should be received and ranked as part of constitutional law i.e. at the apex of the domestic legal 

hierarchy.’50 Thio reports that this argument was rejected, since, in Yong Vui Kong, the Court 

of Appeal ‘asserted that once courts had incorporated CIL rules,’ those CIL rules are deemed 

‘‘part of the common law,’ as opposed to having constitutional status,’ being ‘thereby 

‘subordinate to statute law.’’51 To sum up, Thio observes, ‘generally four issues that are 

addressed where CIL norms are invoked to inform constitutional arguments […] the status of 

the putative CIL norm […], the manner of reception of a CIL norm into the domestic legal 

order – it needs to receive judicial recognition or application, without need for legislative 

incorporation […], the content of the CIL norm [and] […] [l]ast, its rank in the domestic 

 
41 Thio, supra n , 32. 
42 Thio, supra n , 32. 
43 Thio, supra n , 32 – 33. 
44 Thio, supra n , 46 – 47. 
45 Thio, supra n , 32 – 33. 
46 Thio, supra n , 62. 
47 Thio, supra n , 62. 
48 Thio, supra n , 47. 
49 Thio, supra n , 47. 
50 Thio, supra n , 33. 
51 Thio, supra n , 33. 
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hierarchy of legal sources.’52 With regard to whether CIL has been interpreted by Singapore 

courts, it is worth considering cases where the UDHR has been invoked. In this regard, Thio 

observes ‘certain articles of the UDHR have been invoked for various reasons, as embodying 

customary human rights law […] to ground an independent cause of action or to influence and 

accentuate the interpretation of existing rights.’53 Nevertheless, Thio does not report whether, 

beyond the aforementioned enquiries regarding CIL, Singapore courts have embarked upon 

interpreting a CIL norm, if any, whose existence has been established or, a fortiori, which has 

been judicially incorporated following a finding of existence and compatibility with Singapore 

law. Nor does Thio report on any ‘existing rights’ whose content is interpreted, in turn, by 

reference to a given CIL norm, thus requiring any interpretation of the latter. Instead, Thio 

concludes that the set of decisions dealing with the aforementioned litigation efforts, ‘shows 

the reticence of Singapore courts in utilizing international law as a source for expanding or 

creating new rights; given its judicial modesty and aversion to the prospect of judicial 

legislation, the Court of Appeal refused to ‘legislate new rights’ under the guise of 

constitutional interpretation.’54 

 

8. Michael Kirby, ‘The Growing Impact of International Law on the Common Law: The 

2009 James Crawford Biennial Lecture on International Law’ (2012) 33 Adelaide Law Review 

8 

 

Kirby places developments in the practice of Singapore domestic courts’ use of CIL within the 

framework of the common law, with a particular comparative focus on its place alongside other 

common law jurisdictions in Asia Pacific. 

Kirby notes that ‘[t]he Constitution of Singapore is silent on the treatment that is to be given 

to international law by Singapore’s courts.’55 Kirby adds that ‘[a]s a matter of practice, those 

courts have generally followed the United Kingdom’s legal approach up to the time of 

Singapore’s independence.’56 For Kirby, as of 2009, ‘[t]here is no case law that is definitive on 

the reception of international customary law into domestic Singaporean common law.’57 Kirby 

observes that ‘the Singaporean courts have followed the traditional dualist approach that was 

established by colonial judges in the Supreme Court of the Federated Malay States prior to 

independence.’58 More generally, Kirby points out that courts in ‘Malaysia and Singapore seem 

content with the earlier approach of English law, based on dualism, as it existed at the moment 

of independence and separation from the original common law source.’59 Kirby, having been 

himself a participant, commenting on ‘the Bangalore Principles on the Domestic Application 

of International Human Rights Norms’, notes that ‘[t]he Bangalore Principles […] 

 
52 Thio, supra n , 35. 
53 Thio, supra n , 35. 
54 Thio, supra n , 46. 
55 Michael Kirby, ‘The Growing Impact of International Law on the Common Law: The 2009 James Crawford 

Biennial Lecture on International Law’ (2012) 33 Adelaide Law Review 8, 30. 
56 Kirby, supra n , 30. 
57 Kirby, supra n , 31. 
58 Kirby, supra n , 31. 
59 Kirby, supra n , 32. 
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acknowledged the reality of the traditional dualist system where firm boundaries are 

maintained between international law and domestic law.’60 

 

9. Aravind Ganesh, ‘Insulating the Constitution: Yong Vui Kong v Public Prosecutor 

[2010] SGCA 20’ (2012) 10(2) Oxford University Commonwealth Law Journal 273 

 

Ganesh critiques the major findings of the Court of Appeal in Yong Vui Kong, placing particular 

emphasis on some of the paradoxes seemingly raised by those findings and pointing out that 

the Court might have unduly relied on or otherwise misapplied relevant English precedents. 

Ganesh argues that, in Yong Vui Kong, the Court of Appeal engaged in ‘an attempt to 

insulate the Constitution against external elements: it shields Singaporean constitutional law, 

firstly from developments occurring in customary international law, and secondly from its 

colonial history.’61 Ganesh observes that ‘the prosecution, represented by Attorney-General 

Walter Won SC, after being pressed for a clear response, agreed with the appellant that the 

expression ‘law’ should, in principle, be interpreted to include customary international law.’62 

In this regard, Ganesh adds that ‘the first passage asserts that customary international law is 

not law, which is the opposite of what the Attorney-General (speaking for himself ) argued, 

and is in line with the Court’s interpretation of his submissions, as well as its own holding.’63 

Ganesh notes that ‘[a]fret reading Chung Chi Cheung v The King,’ the Court’s view that ‘‘a 

rule of CIL is not self-executing in the sense that it cannot become part of domestic law until 

and unless it has been applied or definitively declared to be part of domestic law by a domestic 

court’ […] might strike one as being hopelessly circular’.64 Ganesh considers that ‘[t]his is 

probably not what the Court meant.’65 Instead, Ganesh notes, ‘[t]he Court specifically and 

correctly acknowledged a judicial duty to interpret domestic law in conformity with 

international law […] [b]ut such conform-interpretation does not endow the specific rule of 

customary international law with direct legal validity within the domestic legal sphere.’66 For 

Ganesh, ‘[c]onform-interpretation, properly understood, is the creative reading of a domestic 

legal text to attain congruence with a non-domestic text, and ambiguities in the domestic text 

are exploited for this purpose.’67 Ganesh argues that, while ‘[a]ccording to Chung, a rule of 

international law does not need to latch onto any already existing domestic law rule for it to be 

‘treated as incorporated’ [pursuant to] Yong, […] a rule of customary international law is 

unincorporated unless and until a statute or a judge clearly incorporates it.’68 Ganesh notes that 

‘[t]he difficulty with the rule in Chung is that it is confused [as] [i]t begins by instructing that 

customary international law has no domestic legal validity, and ends with an admonition to 

treat it as legally valid anyway.’69  
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For Ganesh, ‘[p]erhaps the only way of making sense of this apparent contradiction is to say 

that where customary rules of law are incorporated into the common law, such incorporation 

is carried out by domestic judges, and not by virtue of international law.’70 In this regard, 

Ganesh adds, ‘there must be some principle governing when and how judges may incorporate 

customary international law, and Chung says such incorporation is automatic, except where 

existing rules of statute and common law contradict.’71 By contrast to this, Ganesh considers 

that ‘[c]ertainly, a rule denying any effect of customary international law within the 

Singaporean municipal legal sphere would be plausible in the same way as the decision of the 

Federal Court of Australia in Nulyarimma v Thompson.’72 Ganesh notes that, in Nulyarimma v 

Thompson, ‘[t]he Court held that rules of customary international law prohibiting genocide 

could not apply in Australia unless they had been incorporated by statute […] that whereas 

customary international civil law rules would be incorporated immediately into UK law, such 

rules setting out international crimes could not.’73 Ganesh adds that Nulyarimma v Thompson 

did not address whether ‘a judge may of his or her own volition incorporate a rule of customary 

international law into domestic law.’74 For Ganesh, drawing a contrast between colonial 

Britain’s and Singapore’s territorial extensions, suggests that, while ‘the English common law 

‘treated as incorporated’ customary international law only because it was safely presumed that 

in order for a body of State practice sufficiently ‘extensive and virtually uniform’ to have come 

into being, Britain […] must have itself given rise or consented to it […] Singapore, on the 

other hand, […] cannot be so readily presumed to have done the same.’75 Ganesh advances 

arguments against incorporation of CIL by judicial decision.  

Ganesh considers that ‘it might be wiser to stay with Chung, and declare rules of customary 

international law automatically part of domestic Singaporean law unless they contradict 

statutes, constitutional rules, important and fundamental rules of common law, or strong public 

policy imperatives.’76 For Ganesh, if in ‘a future civil litigation between two private parties 

[…] one litigant [invoked] a widely-followed rule of customary international law not yet 

translated into the domestic law by statute or previous judicial decision [the] [f]ailure to follow 

the new rule of customary law would disturb the expectations of very many commercial 

actors.’77 In this instance, Ganesh adds, ‘[i]t would be a misuse of language to say that, when 

she finds a rule where previously there was none, the judge is merely engaging in conform-

interpretation.’78 Instead, Ganesh notes, ‘[e]ither we must say that the judge is making law 

(which the Court rejects as illegitimate in other parts of the judgment), or we must say that 

customary international law has some legal validity in the domestic sphere.’79 In the latter 

scenario, Ganesh adds, a CIL rule ‘may be very low on the hierarchy of norms, being easily 

displaced by contrary statutes or even rules of common law, but it nevertheless has some legal 
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validity.’80 For Ganesh, ‘[t]he above description of customary international law as sitting 

within a hierarchy of norms would accordingly be a more accurate description of the status of 

customary international law in Singapore, and would also have allowed the Court to avoid a 

situation where rules of customary international law trump acts of Parliament.’81 Ganesh 

further notes that, while ‘[t]he appellant arguably went too far by submitting that international 

law could be ‘constitutionalised’ so as to trump domestic statutes […] the Court conversely did 

nowhere near enough in terms of defending its reasoning.’82 Ganesh concludes that ‘, the issues 

identified above give one reason to suspect that we have yet to hear the final word on the 

reception of customary international law within the Singaporean legal order.’83 For Ganesh, 

‘[t]he Court could simply have said, as it eventually did, that there was insufficient state 

practice to give rise to such a rule.’84 Ganesh concludes that, ‘[f]or Singaporean lawyers, the 

judgment is likely to be a source of confusion, especially regarding the holding on the effect of 

customary international law in the domestic legal sphere.’85 Ganesh further suggests that 

‘whereas Singaporeans as colonial subjects definitely had some rights against inhuman and 

degrading treatment under art 3 ECHR which the colonial government was obligated to protect, 

if only nominally, the Court makes it clear that as citizens of an independent republic, they 

have nothing.’86 In sum, for Ganesh, ‘Yong represents a mistake of quite some consequence.’87 

 

10. Jack Tsen-Ta Lee, ‘The Mandatory Death Penalty and a Sparsely Worded Constitution’ 

(2011) 127 Law Quarterly Review 192 

 

Lee considers that the Court of Appeal subsequently regarded Singapore’s legal system as 

dualist. For Lee, ‘[i]n Yong Vui Kong, the court clarified that given the dualist nature of the 

Singapore legal system, rules of customary international law are not self-executing and do not 

become part of domestic law until applied as, or definitively declared to be, part of domestic 

law by a domestic court.’88 Having noted that, in his opinion, ‘[t]he Court of Appeal’s judgment 

in Nguyen Tuong Van […] did not discuss the relationship between such rules and the concept 

of “law” in art.9(1)’ of the Singapore Constitution, Lee considers that ‘[a] court may only 

regard a customary international law rule as “law” for the purpose of art.9(1) if it has been 

transformed thus into domestic law.’89 Lee observes that ‘[t]he court [of appeal] therefore 

rejected the appellant’s second argument on the basis that the usual hierarchy of legal rules 

would be subverted if a court could regard rules of customary international law as ‘law’ within 

the meaning of art.9(1) as this would give them constitutional status over conflicting 

legislation’.90 For Lee, ‘[t]he court’s analysis seems to have entirely ruled out the possibility 
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of “law” in art.9(1) including customary international law rules.’91 Lee ‘wonders whether the 

court could have reasoned that since constitutional principles differ qualitatively from ordinary 

legal principles, it is open to a judge to declare a rule of customary international law to be a 

constitutional rule rather than a common law rule.’92 Lee notes that ‘[t]he definition of “law” 

in art.2(1) of the Constitution includes written law and the common law in operation in 

Singapore, and customs or usages having the force of law in Singapore, which suggests that 

the constitutional conception of law extends beyond the enumerated types of law.’93 As for the 

ultimate outcome of the case, nevertheless, Lee observes that ‘the appellant would probably 

not have succeeded, since the court also found insufficient uniform state practice to establish a 

customary international law rule that the mandatory death penalty amounted to inhuman 

punishment’.94 

 

11. Siyuan Chen, ‘The Relationship between International Law and Domestic Law: Yong 

Vui Kong v PP [2010] 3 SLR 489’ (2011) 23 Singapore Academy of Law Journal 350 

 

Chen analyses in detail the Court of Appeal’s decision in Nguyen Tuong Van, and discusses in 

this vein the Court’s treatment of CIL and its understanding of dualism and other basic 

concepts. In addition, Chen touches on comparative aspects, including a mention of the 

Bangalore Principles, discussed in some detail by Kirby, who discusses their relevance to the 

common law jurisdictions in the Asia Pacific region. 

Chen places emphasis on a number of findings in Nguyen Tuong Van v. Public Prosecutor. 

Chen nots that, for the Court of Appeal, ‘[o]nce a customary international norm has been 

incorporated by the domestic courts into the domestic laws, it becomes part of the common 

law.’95 Chen adds, that ‘[t]he common law, however, is subordinate to statute law.’96 Hence, 

Chen notes, ‘[i]f there is a conflict between a rule of customary international law and a domestic 

statute, the latter prevails.’97 Chen notes that ‘[b]oth Nguyen Tuong Van v PP and Yong Vui 

Kong said, unequivocally, that statute would prevail if there is a conflict between statute and 

customary international law.’98 Chen adds that, for the Court of Appeal, ‘[a] rule of customary 

international law is not self-executing’, unqualifiedly.99 Chen observes that ‘local 

commentators seem to agree that given what is written (and what is not written) in the 

Constitution, the “dualist approach” (or dualism) appears to be the one that is more relevant in 

Singapore, that is, there is no “automatic” reception or incorporation of international law’.100 

For Chen, ‘the issue is really the reception of customary international law.’101 In this vein, Chen 

agrees with Lim’s suggestion that ‘the concept of the maintenance of the separation of powers 
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is highly relevant to the discussion’.102 Chen argues that considerations such as Lim’s, which 

he considers to be ‘correct’, regarding ‘on the monist–dualist distinction and the separation of 

powers […] could have been used to elucidate and fortify the reasoning of the Court of Appeal 

in Yong Vui Kong, which did not go into any express discussion of monism and dualism 

(although it highlighted the concept of separation of powers).’103  

Along similar lines, Chen observes that ‘[b]ecause this principle (domestic statutory law 

prevailing when there is a conflict) appears consistent with a dualist regime, it would again 

have been more helpful if the court had alluded to or discussed the monist-dualist distinction, 

as well as the accompanying implications.’104 For Chen, in Yong Vui Kong, an ‘analysis vis-à-

vis international law would have been made even more robust [the Court of Appeal’s decision] 

with clearer discussions on contemporary and orthodox strands of thought in international law, 

such as the monism-dualism distinction, the consequences of such a distinction, the actual 

requirements and expectations of performing international legal obligations, and even the 

relevance of the Bangalore Principles.’105 Among others, Chen points out that ‘the court’s 

judgment could potentially have given the impression that all rules of customary international 

law are not self-executing in any legal system, and that if such rules were indeed self-executing, 

they would subvert the vertical hierarchy of the domestic (common law) legal system.’106 By 

contrast to this categorical statement of dualism vis-à-vis CIL, Chen considers that ‘there may 

actually be at least one exception to the dualist approach, and that is when an international 

norm falls under the very narrow realm of jus cogens.’107 Chen reasons that since ‘international 

law is not concerned with how customary international norms are implemented by the various 

states […] the dualist approach is purportedly still the approach taken by the majority of 

Commonwealth jurisdictions’.108 In this vein, Chen cites Damrosch to the effect that ‘while 

international law depends on the governments of states and their constitutional and legal 

systems for the adherence to and enforcement of international law, the obligation to respect 

and give effect to international law is upon the State, and not upon any particular branch or 

body of the Government.’109 

 

12. ‘Singapore: Constitutional Law. Yong Vui Kong v Public Prosecutor’ (2011) 37(2) 

Commonwealth Law Bulletin 379 

 

Reproduction of excerpts of the decision in Yong Vui Kong, without any commentary.110 
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13. Li-ann Thio, ‘‘It Is A Little Known Legal Fact’: Originalism, Customary Human Rights 

Law and Constitutional Interpretation: Yong Vui Kong v. Public Prosecutor’ (2010) Singapore 

Journal of Legal Studies 558 

 

Thio observes that, since appeals to the United Kingdom’s then Privy Council ceased in 1994, 

Singapore public law has taken a more ‘autochthonous’ path of development.111 For instance, 

among others, Thio notes that Singaporean courts have rejected English courts’ decisions 

displaying ‘a rights-expansive trajectory’.112 

 

14. Li-ann Thio, ‘‘More Matter, with Less Art’: Human Rights and Human Development 

in Singapore’ in Terence Chong (ed), Management of Success: Singapore Revisited (Institute 

of Southeast Asian  Studies 2010) 355 

 

Thio touches on the question of whether the finding in Nguyen Tuong Van does constitute an 

interpretation.113 Thio observes that ‘[c]onflicts of interpretation may relate to differences of 

kind or degree.’114 For Thio, it seems that such a distinction between kind and degree in 

hermeneutical findings is illustrated by the outcome in Nguyen Tuong Van, in which Singapore 

did ‘recognize the human right […] embodies in Article 5 UDHR, while disagreeing that ‘death 

by hanging’ or the mandatory death penalty falls within its ambit.’115 Thio, nevertheless, does 

not elucidate the implications of the distinction between kind and degree in this context, nor 

on whether a hermeneutical finding of kind, as opposed to one of degree, overlaps with a 

finding as to the existence of the norm being interpreted. 

 

15. Oliver Jones, ‘The Doctrine of Adoption of Customary International Law: A Future in 

Conflicting Domestic Law and Crown Tort Liability’ (2010) 89 La Revue du Barreau 

Canadien 401 

 

For Jones, the approaches to adopting CIL of ‘jurisdictions [such as] notably Hong Kong and 

Singapore, have been less hostile’ than those of Australian and UK courts.116 Jones discusses 

the view that ‘the principle of legality should apply in relation to customary norms concerning 

fundamental rights, on the basis that custom is part of the common law.’117 For Jones, ‘this 

turns on the instinctive but inaccurate view that adoption is automatic.’118 Instead, Jones argues, 

‘[a]doption is non-legislative, but it must still go through a judicial process to detect conflicting 
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legislation, followed by ascertainment of the role of adoption at common law.’119 In particular, 

Jones observes that ‘Such reasoning was powerfully embraced in Yong Vui Kong v Public 

Prosecutor by the Singapore Court of Appeal.’120 From this, Jones infers that ‘in Canadian 

cases considering custom as to fundamental rights for the first time, the principle of legality 

must not operate.’121 Jones agrees with O’Keefe’s view that ‘adoption is not automatic […] it 

is a process of judicial adjustment by which custom is transported from the international plane 

to become a norm capable of enforcement in domestic law.’122 For Jones, ‘[s]o much has been 

judicially recognised, especially in Singapore.’123 Jones notes, among others, that a ‘[d]irect 

collision may require statutory interpretation in light of the presumption of conformity.’124 

Jones concludes that, ‘[i]n light of Singaporean authority, the robust principle of legality 

adopted by English courts has no place in the ascertainment of direct collision (or, for that 

matter, implied codification).’125 

 

16. Li-ann Thio, ‘The Universal Declaration of Human Rights at 60: Universality, 

Indivisibility and the Three Generations of Human Rights’ (2009) 21 Singapore Academy of 

Law Journal 293 

 

Thio provides a detailed commentary on the Court of Appeal’s decision in Nguyen Tuong Van. 

Most notably, in her commentary below Thio discusses the place of custom, the various 

elements of the Court’s approach to the application of CIL under Singapore law, certain 

implicit limitations of the Court’s holdings (such as whether statutory law would trump a CIL 

rule of jus cogens), and questions of interpretation, with a particular focus on the potential role 

of CIL as a means to engage in constitutional interpretation within the domestic legal system 

of Singapore. 

Thio considers that the Court of Appeal’s decision in Nguyen Tuong Van ‘suggests that CIL 

is part of Singapore law, which is an important statement given that previous cases have ignored 

references to international law.’126 For Thio, ‘[c]lear norms of CIL are part of Singapore 

law’.127 Thio reiterates a four-prong test to be employed ‘[i]n deciding whether a norm is CIL 

and applies in the Singapore context’,128 comprising the following questions: ‘[t]he first issue 

relates to status: whether a particular norm bears the status of CIL’;129 ‘[t]he second issue 

relates to reception: [whether] a CIL norm [is] part of Singapore domestic law’;130 ‘[t]he third 

issue relates to application, which is an evaluation of whether a CIL norm has been breached 
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on the case facts.’;131 and ‘[t]he last issue relates to questions of hierarchy: even if the CIL 

norm has been breached on the facts, does domestic or international law prevail?’.132 Thio’s 

statement of the third issue would rather correspond to the notion of ‘observance’ of an 

obligation, as opposed to the question of the applicability and or application of the rule setting 

out the obligation in question, in this case a rule of CIL. For Thio, Nguyen Tuong Van was, as 

of 2009, ‘the best case study on these issues to date.’133 Thio notes that ‘[t]he court 

demonstrated a monist sensibility in stating that: ‘Any customary international law rule must 

be clearly and firmly established before its adoption by the courts.’’134 Thio adds that, in 

Nguyen Tuong Van, it was ‘that Art 5 of the UDHR, not the entire document, was CIL.’135  

As for hierarchy, Thio observes that ‘[t]he court in Nguyen appeared to follow the English 

approach: where there is a clash between a CIL rule and a statute, the statute prevails in the 

event of inconsistency.’136 Thio counters that ‘[t]his is appropriate if Parliament is supreme; 

Parliament is not supreme in Singapore, the Constitution is.’137 In this vein, Thio considers, 

Singapore courts ‘cannot blindly follow English cases and discount Art 4 of the Singapore 

Constitution.’138 Thio enquires whether ‘an international law rule incorporated [is regarded] as 

part of the common law or part of constitutional law’ within the legal system of Singapore.139 

In this regard, Thio suggests that ‘[i]f it is received as part of the common law, then any 

inconsistent statute trumps the common law, except where a jus cogens (peremptory norm) is 

involved, such as that prohibiting genocide.’140 Thio, enquiring what consequences flow ‘if an 

international law norm is incorporated as part of the Constitution’, states that ‘[t]he 

Constitution must trump statute.’141 For Thio, ‘[t]his issue was not directly dealt with in Nguyen 

and the matter awaits future clarification.’142 In Thio’s view, ‘[i]f […] [Singapore’s] 

Constitution had an express provision relating to international law and how this relates to 

domestic law, things would be easier.’143  

Thio elaborates further on the possible role CIL might have played in Re Millar Gavin James 

QC [2008] 1 SLR 297, where the UDHR was invoked.144 Thio, denying that the UDHR can be 

applied ‘perhaps […] as an authoritative interpretation of the UN Charter’, as claimed by the 

claimant, states that ‘perhaps Art 10 of the UDHR was being invoked as a CIL rule which is 

binding on Singapore.’145 Among other possibilities, Thio suggests that UDHR Article 10 

could have been invoked qua CIL ‘to ground an independent human right to a fair trial; this is 

because Part IV does not contain a right to fair trial.’146 For Thio, this possibility of invoking 
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the UDHR ‘would argue that customary human rights law forms part of constitutional law and 

can enlarge the existing list of enumerated rights.’147 This possibility would not involve an 

instance of interpretation, but instead of incorporation of an international law right into the 

constitution. Thio suggests, in the alternative, that another possibility would have been 

‘pleading an implied constitutional right, drawing from the accepted principle of the rule of 

law, to which a fair trial is integral.’148 To the extent that this possibility would involve arguing 

for a explicit statement of existence of a right implicitly existing under a constitutional norm, 

the effect of CIL could be to serve as a basis for an interpretation, albeit, strictly speaking, a 

domestic one (of the constitution), as opposed to an interpretation of CIL. 

Thio considers that ‘Singapore courts will consider transnational jurisprudence in 

interpreting the constitutional text, and that recognised customary law norms are directly 

applicable, supporting a monist view of the relationship between customary international law 

and domestic law.’149 For Thio, this finding is significant, since it ‘clarifies the ambiguity left 

by the approach of the High Court in Chan Hiang Leng Colin v PP [1994] 3 SLR 662 towards 

the reception of international human rights norms within the domestic legal system.’150 For 

Thio, the then Chief Justice’s assertion ‘that the Constitution was primarily to be interpreted 

‘within its own four walls’ rather than from analogies drawn from other countries’ involved a 

‘conveyed the impression of a dualistic approach towards customary international law, 

implying that the latter needs to be formally incorporated into the domestic system before being 

applicable.’151 By contrast, Thio reiterates, ‘[i]n Nguyen, it is clear that customary norms are 

directly applicable without further action.’152 Thio observes that ‘in adjudicating fundamental 

liberties issues, where human rights arguments are raised the court will look to foreign cases 

and international practice to ascertain whether there is an applicable customary human rights 

norm.’153 Thio observes that, ‘[i]n weighing potential material sources of customary law like 

UDHR norms or even non-binding statements lacking conventional force like the Beijing 

Statement of Principles of the Independence of the Judiciary […], the court resists a tendency 

towards parochialism by acknowledging foreign cases or international standards as possible 

influences on the development of Singapore public law.’154 Thio observes that the Court of 

Appeal ‘followed the British approach in adjudging that […] the statute would prevail as 

customary law is incorporated into domestic law ‘so far as it is not inconsistent with rules 

enacted by statutes or finally declared by … tribunals’, per Lord Atkin in Chung Chi Cheung 

v The King [1939] AC 160 at 168.’155 Consequently, Thio notes, ‘[t]he Court of Appeal 

affirmed that unambiguous statutes take precedence even where inconsistent with international 

law, asserting the supremacy of domestic law over international norms’.156 
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17. Kevin YL Tan, ‘Writing the Constitution: Forty Years of Singapore Constitutional 

Scholarship’ in Li-ann Thio and Kevin YL Tan (eds), Evolution of a Revolution: Forty Years 

of the Singapore Constitution (Routledge 2009) 288 

 

Tan notes that the decision in Yong Vui Kong is a landmark judgement, since it was the first 

the explicitly deal with the relevance of CIL to the validity of the death penalty in Singapore.157 

 

18. Li-ann Thio, ‘Reading Rights Rightly: The ‘UDHR’ and Its Creeping Influence on the 

Development of Singapore Public Law’ (2008) Singapore Journal of Legal Studies 264 

 

Thio considers that Singapore courts have shifted in their approach of international law, 

including CIL, ‘from a clumsy dismissal to a more sophisticated handling of’ international law 

arguments in the context of public law disputes.158 

 

19. Chin Leng Lim, ‘The Constitution and the Reception of Customary International Law: 

Nguyen Tuong Van V. Public Prosecutor’ (2005) Singapore Journal of Legal Studies 218 

 

Lim considers that, as of 2006, the Court of Appeal decision in Nguyen Tuong Van v. Public 

Prosecutor as the most significant decision on the interaction between CIL and Singapore 

law.159 

 

20. Li-ann Thio, ‘Administrative and Constitutional Law’ (2004) Singapore Academy of 

Law Annual Review 1 

 

Thio engages in an analysis of relevance to the question of whether certain decisions of the 

Supreme Court of Singapore do amount to an interpretation of CIL, as discussed below. 

Thio considers that ‘the High Court’s finding that death by hanging did not contravene any 

customary international human rights law, as it fell beyond the accepted scope of the recognised 

customary norm prohibiting cruel and inhumane treatment or punishment.’160 Thio appears to 

characterise the Court of Appeal’s finding as one dealing with the scope of the CIL norm in 

question, as opposed to that norm’s existence. To that extent, the finding would be one 

concerning the interpretation of the CIL norm in question, notably of that norm’s scope of 

application ratione materiae. Nevertheless, one could argue that the Court of Appeal, despite 

suggesting that the issue is one of scope, ultimately held that no specific norm of CIL existed 

which could be contravened by the statutory norm in question. According to this latter 

 
157 Kevin YL Tan, ‘Writing the Constitution: Forty Years of Singapore Constitutional Scholarship’ in Li-ann Thio 

and Kevin YL Tan (eds), Evolution of a Revolution: Forty Years of the Singapore Constitution (Routledge 2009) 

288, 316. 
158 Li-ann Thio, ‘Reading Rights Rightly: The ‘UDHR’ and Its Creeping Influence on the Development of 

Singapore Public Law’ (2008) Singapore Journal of Legal Studies 264, 264. 
159 Chin Leng Lim, ‘The Constitution and the Reception of Customary International Law: Nguyen Tuong Van V. 

Public Prosecutor’ (2005) Singapore Journal of Legal Studies 218, 218. 
160 Li-ann Thio, ‘Administrative and Constitutional Law’ (2004) Singapore Academy of Law Annual Review 1, 9, 

para 1.18.  
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understanding, the Court of Appeal did not truly engaged in an interpretation of CIL. That the 

issue was ultimately characterised by the Court of Appeal as one concerning the existence of a 

CIL norm, as opposed to its scope, is further confirmed by the Court’s conclusion, which, as 

Thio herself puts it, was that ‘the putative customary international norm failed the test of being 

“clearly and firmly established” which was required before Singapore courts would adopt it’.161  

This test involved an application of the two-element approach to CIL, one which is clearly 

aimed as establishing the existence of CIL, as opposed to its interpretation, whether of a CIL 

norm’s content or scope. 

 

21. Li-ann Thio, ‘The Death Penalty as Cruel and Inhuman Punishment Before the 

Singapore High Court? Customary Human Rights Norms, Constitutional Formalism and The 

Supremacy of Domestic Law In Public Prosecutor v Nguyen Tuong Van (2004)’ (2004) 4(2) 

Oxford University Commonwealth Law Journal 213 

 

Thio comments on Nguyen Tuong Van, along the same lines explored in her other pieces of 

scholarship discussed above.162 

  

22. Firouzeh Bahrampour, ‘The Caning of Michael Fay: Can Singapore’s Punishment 

Withstand the Scrutiny of International Law?’ (1995) 10(3) American University International 

Law Review 1075 

 

Bahrampour appears to suggest that it is justified for Singapore to adopt decisions, including 

judicial ones, which would depart to a certain extent from CIL, provided that the decision does 

not ‘simply ignore its own cultural and political policies’, which Bahrampour described as 

forming part of domestic customary law.163 Therefore, Bahrampour considers that CIL can be 

the object of ‘[s]elective incorporation [which] strikes a balance between these opposing 

concerns’.164 Bahrampour suggests that Singapore could preserve its sovereignty by amending 

her Constitution to incorporate an express prohibition against torture.165 Despite recognising 

that the disproportionality of punishment is a flaw of Singapore’s criminal law which renders 

it inconsistent with CIL, Bahrampour appears to see in Singapore’s recent independence a 

justification for her departure from CIL in the criminal law realm.166 

 

B. Literature on Customary Domestic Law 
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Bahrampour believes that ‘the only customary law that continues to survive in Singapore is 

Malay Muslim customary law.’167 Bahrampour observes that the British colonial 

administration provided in the Second Charter of Justice, of 1826, for the application of English 

law only to the extent that it did not conflict with ‘the religious and customary beliefs of the 

Singaporean people’.168 

 

 

 

IV. KEYWORDS 

 

This following keywords have been employed to search the documents forming the basis of 

the Report: ‘international law’, ‘customary international law’, ‘custom’ or ‘customary’, 

‘dualism’ or ‘dualist’, ‘monism’ or ‘monist’, ‘interpretation’ or ‘construction’. The search was 

conducted on the database of the Singapore Supreme Court 

(https://www.supremecourt.gov.sg/news/supreme-court-judgments). Other material can be 

accessed, with a subscription, at LawNet, a private database maintained largely by the 

Singapore Society of Law. LawNet covers decisions not covered by the Supreme Court 

database, such as those issues by the Subordinate State Courts and the Sharia courts, unless the 

respective case reaches the Supreme Court on appeal. Outside of Singapore, some information 

concerning Singapore’s legal system can be found at, among others, a University of Melbourne 

website entitled ‘Southeast Asian Region Countries' Law (Singapore, Treaties)’ 

(https://unimelb.libguides.com/c.php?g=930183&p=6722014). This resource, however, does 

not cover CIL in Singapore. 
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V. CONCLUSIONS 

 

The Report has examined the relations between the Singaporean domestic legal system and 

CIL, with a view to ascertain the place of CIL within that system and how CIL is interpreted. 

The Report has also touched on the use of custom in the Singaporean domestic legal system. 

Part II provided an overview of general and institutional aspects of the Singaporean 

domestic legal system, by way of background. As for general aspects, Part II has shown that 

Singapore’s legal system is dualist, requiring a form of judicial incorporation there of CIL. 

Furthermore, Part II has examined in greater detail selected decisions of potential relevance, 

and assessed whether and to what extent some of them can be considered to have engaged in 

interpretation of CIL proper. 

Part III stated the main findings of a survey of literature regarding the various aspects of the 

Report’s object of enquiry. These findings have been set out in Part III in the form a succinctly 

commented exhaustive bibliography. 

To conclude, this Report has also found areas which, according to the literature, may leave 

room for further development, be it in Singaporean judicial practice regarding CIL, or in the 

literature’s own treatment of this particular body of practice.  

 

 

 

 


