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The Uses of the Works of the International Law Commission in International Adjudication:
Subsidiary Means or Artefacts of Rules?
Sotirios-Ioannis Lekkas*
Abstract
This paper examines the methods which international courts and tribunals (ICTs) employ when
using ILC works for the purpose of determining rules of international law and their content.
Specifically, it identifies common patterns in the ways in which ICTs, first, justify their reliance
on ILC works and, second, deal with their ambiguities. The paper argues in favour of a
consistent methodology for the treatment of ILC works in international adjudication. Such
framework is based on the distinction between the identification of the status of a normative
proposition contained in these texts and the determination of its content or its interpretation.
The identification of the status of a normative proposition requires a critical assessment and
reconstruction of the evidence leading up to its development taking also into account that these
instruments are not a monolith from the perspective of sources. However, the interpretation of
a proposition whose status is uncontested follows a line of inquiry akin to treaty interpretation.
This observation has broader implications for the process of interpretation in international
law. Specifically, apart from the context of treaty interpretation, international courts or
tribunal interpret the normative propositions contained in ILC works as a methodological
shortcut for the interpretation of rules of customary international law or general principles of
law. Conversely, the employment of methods akin to treaty interpretation in this context can
constitute evidence for the emergence of common rules, principles, or good practices of
interpretation applicable also to unwritten international law.
Keywords: International Law Commission; International Courts and Tribunals; Treaty
Interpretation; Customary International Law; General Principles of Law
1.

Introduction

In a recent separate opinion, Judge Tomka expressed his disagreement with the drafting
choices of the majority of his colleagues:
The Court occasionally refers to “breaches of the Convention”, “breaches of
Articles” or “violat[ions] of a number of provisions of the ICSFT and CERD”… It
is rather regrettable that the principal judicial organ of the United Nations does not
pay sufficient attention to the precision of the language it uses. Under
international law, for an act of a State to be wrongful, such act, consisting of an
*

Postdoctoral Researcher, Department of Transboundary Legal Studies, University of Groningen (email:
s.i.lekkas@rug.nl). This paper is based on research conducted in the context of the project ‘The Rules of
Interpretation of Customary International Law’ (‘TRICI-Law’). This project has received funding from the
European Research Council (ERC) under the European Union’s Horizon 2020 Research and Innovation
Programme (Grant Agreement No. 759728). All weblinks were accessed 17 March 2022.

1

action or omission, must both be attributable to the State and constitute a breach
of an international obligation of the State (Article [2] of ARSIWA).1
The uncompromising tone of the criticism illustrates a broader paradox in international
adjudication. Outputs of the International Law Commission (‘ILC’), such as the Articles on
State Responsibility (‘ARSIWA’),2 have no binding effect as such.3 And yet, international
courts and tribunals (ICTs) refer to ILC works in a remarkable number of decisions, so that
even linguistic deviations from their text occasionally give rise to censure. To put this into
perspective, according to a 2017 report of the UN Secretariat, the aggregate number of
references to one ILC work––ARSIWA––in decisions, individual opinions of judges, and
submissions of parties before various international courts, tribunals, and other treaty bodies
approached, at the time, 1400.4 The International Court of Justice (‘ICJ’) alone has relied on
ILC works in at least 25 judgments, whereas more than 70 individual opinions cite various
ILC works.5
The apparent discrepancy between the lack of ‘formal’ status of the works of the ILC
and their effective ‘authority’ calls for further reflection.6 In principle, ILC outputs do not
constitute ‘formal’ sources of international law.7 The ILC is no law-making body, but a body
of legal experts.8 Its mission as a subsidiary body of the UN General Assembly is ‘to promote
the progressive development of international law and its codification’ by practically feeding
its parent body technical reports and recommendations on legal issues.9 In principle, works of

1

Application of the International Convention for the Suppression of the Financing of Terrorism and of
the International Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian
Federation) Preliminary Objections (Separate Opinion of Judge Tomka) [2019] ICJ Rep 614 [31] (emphasis in
the original).
2
ILC, ‘Articles on the Responsibility of States for Internationally Wrongful Acts with Commentaries’
(2001) II(2) YbILC 31ff. (‘ARSIWA’).
3
eg Furundžija (Judgment) IT-95-17/1-T (10 December 1998) [227]; United States—Measures Affecting
the Cross-Border Supply of Gambling and Betting Services––Report of the Panel (10 November 2004)
WT/DS285/R [6.128]; Tidewater v Venezuela (Annulment of 27 December 2016) ICSID Case No ARB/10/5,
[144].
4
UNSG-UNGA, ‘Responsibility of States for internationally wrongful acts–Compilation of decisions of
international courts, tribunals and other bodies–Report of the Secretary-General–Addendum’ (27 June 2017)
A/71/80/Add.1.
5
also Azaria (2020), p. 173.
6
Caron (2002), p. 858.
7
ibid 867.
8
Kolosov (1998), p. 202; Art 2(1), ‘Statute of the International Law Commission’ UNGA Res 174(II)
(21 November 1947) as amended by UNGA Res 485(V), 984(X), 985(X), and 36/39 (‘ILC Statute’).
9
Art 1 and 20 ILC Statute; cf Art 13(1) Charter of the United Nations (adopted 26 June 1945, entered
into force 24 October 1945) 1 UNTS XVI (‘UN Charter’).
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the ILC largely fall into the category of ‘teachings of the most highly qualified publicists’ on
which international courts and tribunal may rely ‘as subsidiary means for the determination
of rules of law’.10 The underlying consideration is that states cannot accept rules which are
‘the result of the doctrine rather than of their own will, or of their usages’.11 Yet, ICTs rarely
refer to this category when discussing ILC works.12 In the context of international
adjudication, the works of the ILC operate variably as ‘material’ sources of international law,
that is, as depictions of the substantive content of an applicable rule of law.13 In this respect,
there are multiple ways to justify the use of ILC outputs in international adjudication, each
justification having different implications as to the methodology employed when using them.
Besides, another factor complicating the role of ILC works in the context of lawdetermination is that they come in quite diverse shapes and forms. On the one hand, final
outputs of the ILC may form the basis for the negotiation of a treaty, but they may also take
other forms such as published reports or annexes to UN General Assembly resolutions.14 In
fact, it has been almost two decades since an ILC work led to the adoption of a treaty.15
What is more, the ILC has adopted over time a variable nomenclature for its final outputs:
‘draft articles’,16 ‘draft principles’,17 ‘draft guidelines’,18 ‘reports’,19 ‘model rules’,20 ‘draft

10

Art 38(1)(d) Statute of the International Court of Justice annexed to the Charter of the United Nations
(adopted 26 June 1945, entered into force 24 October 1945) 1 UNTS XVI (‘ICJ Statute’); eg Pellet and Müller
(2019), p. 962; Boyle and Chinkin (2007), p. 200; Sinclair (1987), pp. 120-127; Lachs (1976), pp. 224-225.
Similarly, with respect to the Institute of International Law: Advisory Committee of Jurists, Procès-Verbaux of
the Proceedings of the Committee––June 16th-July 18th 1920 with Annexes (1920) 336 (De Lapradelle).
11
Advisory Committee of Jurists (n10) 333-334 (Ricci-Buscati).
12
eg Helmensen (2021), p. 39.
13
Jennings (1964),p. 390. On the use of the term, see eg Jennings and Watts (1992), p. 23; Thirlway
(2019), pp. 6-7.
14
Art 23(1) ILC Statute.
15
eg Pauwelyn et al (2014), p. 736.
16
eg ILC, ‘Draft Articles on the Expulsion of Aliens’ (2014) II(2) YbILC 22ff (‘ILC Articles on
Expulsion’); and other 23 out of its 44 outputs.
17
ILC, ‘Principles of International Law recognized in the Charter of the Nürnberg Tribunal and in the
Judgment of the Tribunal’ (1950) II YbILC 374ff; ILC, ‘Draft principles on the allocation of loss in the case of
transboundary harm arising out of hazardous activities’ (2006) II(2) YbILC 58ff; ILC, ‘Guiding Principles
applicable to unilateral declarations of States capable of creating legal obligations’ (2006) II(2) YbILC 160ff.
18
ILC, ‘Guide to Practice on Reservations to Treaties’ (2011) II(3) YBbILC 23ff (‘ILC Guide to
Practice’).
19
eg ILC, ‘Final Report of the Study Group on The Obligation to Extradite or Prosecute (aut dedere aut
judicare) (2014) II(I) YbILC 92ff; and other 6 out of its 44 outputs.
20
ILC, ‘Model Rules on Arbitral Procedure’ (1958) II YbILC 83ff.
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declarations’,21 ‘resolutions’,22 ‘draft conclusions’, 23 ‘draft conventions’,24 or ‘draft codes’.25
Whilst the choice of form can constitute an indication of the ILC’s intention regarding the
status of its outputs or their content, the question arises whether and how this diversity
impacts the decisions of ICTs.26 On the other hand, the consideration of a topic by the ILC is
a complex process. In this (often long) process, a multitude of materials is produced: reports
of drafting committees, comments by governments, interim versions of articles or
commentaries adopted by the plenary, the summary record of discussions, the reports of the
special rapporteur, or even reference materials compiled by the UN Secretariat.27 A combined
reading of these materials often reveals ‘titanic disagreements’ which are imprinted in
carefully articulated final outputs and commentaries.28 The traditional label of ‘teachings’
provides little guidance as to how to navigate through all these materials in determining
applicable rules of law, as it treats most of these materials indistinctly.29 In this respect, it is
important to examine whether the normative propositions contained in these works lose their
practical value altogether in case of ambiguity or whether a methodology exists for resolving
interpretative issues arising from them.
This paper examines the methods which ICTs employ when using ILC works for the
purpose of determining the existence of rules of international law and their content. In
particular, the paper focuses on two questions: (i) do ICTs justify their reliance on ILC works
and how; and (ii) do they deal separately with their ambiguities and how? Section 2 focuses
on the ways in which ICTs use ILC works within the process of treaty interpretation.

21

ILC, ‘Draft Declaration of Rights and Duties of States’ (1949) I YbILC 287ff.
ILC, ‘Resolution on Confined Transboundary Groundwater’ (1994) II(2) YbILC 135ff.
23
eg ILC, ‘Conclusions on subsequent agreements and subsequent practice in relation to the
interpretation of treaties adopted by the Commission’ in ILC, ‘Report of the International Law Commission –
Seventieth Session’ (30 April-1 June and 2 July-10 August 2018) A/73/10 [51] (‘ILC Conclusions on
Subsequent Agreements and Practice’); ILC, ‘Conclusions on the Identification of Customary International
Law’ in ILC, ‘Report of the International Law Commission—Seventieth session (30 April-1 June and 2 July-10
August 2018)’ General Assembly Official Records Seventy-third Session Supplement No. 10 (A/73/10) [66]
(‘ILC Conclusions on CIL’); ILC, ‘Conclusions of the work of the Study Group on the Fragmentation of
International Law: Difficulties arising from the Diversification and Expansion of International Law’ (2006) II(2)
YbILC 177ff. (‘ILC Conclusions on Fragmentation’).
24
eg ILC, ‘Draft Convention on the Elimination of Future Statelessness’ (1954) II YbILC 143ff.
25
ILC, ‘Draft Code of Offences Against the Peace and Security of Mankind’ (1954) II YbILC 134ff.;
ILC, ‘Draft Code of Crimes Against the Peace and Security of Mankind’ (1996) II(2) YbILC 17ff (‘ILC 1996
Draft Code’).
26
Boisson de Chazournes (2021), p. 137.
27
Jennings (1947), pp. 312-313 and 314; cf Art 16 ILC Statute.
28
Crawford (2010), p. 129; also eg Pellet (2010), p. 87.
29
Caron (2002), p. 869.
22
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Specifically, it argues that ICTs use the rule of treaty interpretation not only as the legal basis
that justifies resort to ILC works, but also as the roadmap on how to use them. Section 3 lays
out the ways in which works of the ILC are relevant in international adjudication for the
identification of unwritten international law, namely, customary international law (Section
3.1) and general principles of law (Section 3.2). This section records the wide range of
justifications on the basis of illustrative examples drawn from a wide variety of adjudicative
bodies, but also tries to fill the gaps between existing practice and the theory of sources of
international law. Apart from why ICTs use ILC works in the process of determination of
unwritten international law, another important question is how they make use of them.
Section 4 turns to the methods which ICTs employ to determine the content of rules of
unwritten international law on the basis of ILC works. Specifically, it maps out common
patterns in the use of ILC works in international adjudication and attempts to highlight their
broader systemic implications by reference to instructive examples.
The paper draws from a framework based on the distinction between the identification
of the status of a normative proposition contained in these texts and the determination of its
content or its interpretation. The identification of the status of a normative proposition
requires a critical assessment and reconstruction of the evidence leading up to its
development taking also into account that these instruments are not a monolith from the
perspective of sources. However, the interpretation of a proposition whose status has already
been established follows a line of inquiry akin to treaty interpretation. The observation that
this framework is largely confirmed in the practice relating to the use of ILC works in
international adjudication has broader implications for the process of interpretation in
international law. Specifically, leaving treaty interpretation aside, ICTs interpret the
normative propositions contained in ILC works as a methodological shortcut for the
interpretation of rules of customary international law or general principles of law.
Conversely, the employment of methods akin to treaty interpretation in this context can
constitute evidence for the emergence of common rules, principles, or at least good practices
of interpretation applicable to unwritten international law.
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2.

The Works of the ILC as Means of Treaty Interpretation

ICTs overwhelmingly apply the rules of interpretation laid down in the VCLT either qua
treaty rules or as articulations of customary international law.30 However, they are not always
straightforward as to where exactly ILC works fit within the process envisaged in these
rules.31 By design, the ILC has a preparatory role in multilateral treaty-making within the UN
system. Apart from this function, the ILC may render its interpretation on the content of
treaty rules in a variety of instruments regardless of their final form.32 This diversity impacts
the ways in which ICTs make use of the works of the ILC. This section starts with an
examination of the role of ILC works in the interpretation of treaties which originate from
ILC drafts. It then turns to use of ILC works in which the ILC interprets a treaty provision
incidentally in considering any topic on its agenda. As will be shown, the role of ILC works
in the process of treaty interpretation is more complex than the category of ‘teachings’ might
suggest. Rather, the reasons for, and ways of, using ILC works in this process may vary
depending on the treaty and the specific ILC output in question.
According to its Statute, after the conclusion of the work of the ILC on a given topic,
the ILC may recommend to the General Assembly the calling of an international conference
with a view to conclude a multilateral treaty.33 Historically, the ILC has laid the groundwork
for several treaties in fields such as the law of treaties and diplomatic and consular relations.34
Obviously, if a treaty is concluded through this process, the source of obligation is the treaty
not the ILC draft. The work of the ILC can be relevant in an indirect way as a means for the
interpretation of the treaty. Notably, the ILC works can be used together with the diplomatic
record as supplementary means for the interpretation of a treaty specifically as ‘preparatory
work of a second order’.35 For instance, in the Jadhav case, the ICJ was faced with the
question whether the obligation of a receiving state under the VCCR to inform and allow
30

Art 31-33, Vienna Convention on the Law of Treaties (signed 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331 (‘VCLT’); eg ILA Study Group on the Content and Evolution of the Rules of
Interpretation (2020), pp. 33-34.
31
eg Merkouris and Peat (2020).
32
For instance, the ILC commentary to ARSIWA contains several statements about the content of
provisions found in treaties, such as the UN Charter, the Genocide Convention, or even the Convention against
Torture: eg ARSIWA (n2) Commentary to Art 14 [13] (fn249); ARSIWA (n2) Commentary to Art 15 [2];
ARSIWA (n2) Commentary to Art 55 [2].
33
cf Art 23(1)(d) ILC Statute.
34
For a list, see ILC Secretariat (2021), pp. 15-16.
35
Art 32 VCLT; ILC, ‘Summary Record of the 873rd Meeting’ (1966) I(2) YbILC 202, [27] (Tunkin); eg
Yasseen (1976), p. 84; Linderfalk (2007), pp. 242-243; Aust (2007), p. 246; Dörr (2018b), p. 627.
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access to the consular authorities of a sending state in case of arrest or detention of its
nationals applied in cases of suspected espionage.36 The Court, applying the customary rules
of interpretation as reflected in Articles 31 and 32 VCLT, found that no relevant exception
could be inferred from the ordinary meaning of the terms of the provision and the object and
purpose of the treaty.37 It then took note of the ILC’s decision not to make any exception for
cases of espionage in its own draft of the convention as evidenced by the fact that a member
of the Commission raised the issue in the plenary discussion but any reference to espionage
was omitted in the final commentaries.38 The Court explicitly found that its examination of
ILC works was ex abundanti cautela, since ‘the Court need not, in principle, resort to
supplementary means of interpretation’ when the text is sufficiently clear.39 In this process,
the ILC works could still be considered as ‘teachings’, as they do not form strictly speaking
part of the negotiation of the treaty or emanate directly from the negotiating states.40 Yet,
ICTs often designate final ILC outputs explicitly part of the ‘preparatory works’ or ‘travaux
préparatoires’ of the treaty.41 Either way, the ILC works still operate subsidiarily, since the
interpreter is not bound to resort to them, unless the meaning of the text remains ambiguous,
obscure, or manifestly absurd after the application of the interpretative means of Article 31
VCLT.42
That said, the role of ILC outputs in the context of the interpretation of treaties that
are developed with the input of the ILC is not always subalternate to other interpretative
materials. To illustrate this point, in the Jurisdictional Immunities case, the ICJ dealt
tangentially with the interpretation of a treaty provision pertaining to the so-called ‘territorial
36

cf Art 36, Vienna Convention on Consular Relations (signed 24 April 1963, entered into force 19
March 1967) 596 UNTS 261 (‘VCCR’).
37
Jadhav Case (India v Pakistan) Judgment 2019 < https://www.icj-cij.org/files/case-related/168/16820190717-JUD-01-00-EN.pdf> [75].
38
ibid [77]-[83].
39
ibid [76]; on the general point see, eg, SS “Lotus” (France v Turkey) [1927] PCIJ Ser A No 10, 16;
Conditions of Admission of a State to Membership in the United Nations (Advisory Opinion) [1948] ICJ Rep 57,
63.
40
cf, eg, de Visscher (1963), p. 115; ILC, ‘Summary Record of the 872nd Meeting’ (1966) I(2) YbILC
198 [35] (Rosenne).
41
eg Continental Shelf (Tunisia v Libyan Arab Jamahiriya) Judgment [1982] ICJ Rep 18 [41]; Situation
on the Registered Vessels of the Union of the Comoros, the Hellenic Republic and the Kingdom of Cambodia
(Decision on the admissibility of the Prosecutor’s appeal against the ‘Decision on the request of the Union of the
Comoros to review the Prosecutor’s decision not to initiate an investigation) ICC-01/13-51 OA, Appeals
Chamber (6 November 2015) [61]; Canada––Term of Patent Protection–Report of the Appellate Body (18
September 2000) WT/DS170/AB/R, DSR 2000:X, 5093 [72]; see Schwebel (2011), p. 72; Lusa Bordin (2014),
p. 550.
42
Art 32 VCLT; eg le Bouthiller (2011), pp. 849-851; eg Land, Island and Maritime Frontier Dispute (El
Salvador v Honduras; Nicaragua (intervening)) [1992] ICJ Rep 351 [376].
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tort’ exception to state immunity from proceedings in foreign courts.43 The Court took
particular note of the ILC’s commentary to the corresponding provision of the draft
convention according to which the provision did not apply to ‘situations of armed conflict’.44
The Court emphasised that ‘[n]o state questioned this interpretation’ in the ensuing
negotiations and noted the fact that some states parties have appended similarly worded
declarations upon ratification of the treaty.45 In the end, the Court sided with the
interpretation provided by the ILC, notwithstanding the fact that the text of the convention in
question–much like the VCCR in the Jadhav case–did not provide for such a qualification to
the ‘territorial tort’ exception.46 Similarly, several ICTs have relied solely on the ILC’s
Commentary to its ‘Draft Articles on the Law of Treaties’ to define key terms in Articles 31
and 32 VCLT like the notion of ‘subsequent agreements’.47 In most cases, there is no explicit
justification in the decision for according such weight to ILC works in the process of treaty
interpretation.
Yet, there are reasons to believe that such practice is not entirely extraneous to the
customary rule of treaty interpretation. Importantly, unlike the record of negotiations, which
often comprises contradictory positions of individual states or groupings of states, the ILC
final draft reflects the position of an impartial deliberative body which remains constant
throughout the negotiation.48 As a result, it could be argued that an interpreter should accord
more weight to the views of the ILC than the record of negotiations if the parties made no
substantial changes to the ILC draft when adopting the treaty.49 Specifically, according to
Article 31(2)(a) VCLT, the ‘context’ of the treaty includes any ‘agreement of the parties in
relation to the treaty which was made in connection with the conclusion of the treaty’.

43

Art 12, United Nations Convention on Jurisdictional Immunities of States and their Property (signed 2
December 2004, not yet in force) annexed to UN Res 59/38 (2 December 2004).
44
Jurisdictional Immunities of the State (Germany v Italy; Greece intervening) [2012] ICJ Rep 99 [69]
citing ILC, ‘Draft Articles on Jurisdictional Immunities of States and their Property’ (1991) II(2) YbILC 13, 46
[10].
45
ibid.
46
cf, critically, Jurisdictional Immunities of the State (Germany v Italy; Greece intervening) (Dissenting
Opinion of Judge ad hoc Gaja) [2012] ICJ Rep 309 [5].
47
eg Kasikili/Sedudu Island (Botswana/Namibia) Judgment [1999] ICJ Rep 1045 [48]; Bay of Bengal
Maritime Boundary Arbitration between Bangladesh and India (Bangladesh v India) Final Award [2014]
XXXII RIAA 1 [165]; EC–Regime for the Importation Sale and Distribution of Bananas–Article 21.5 of the
DSU–Report of the Appellate Body (26 November 2008) WT/DS27/AB/RW2/ECU; WT/DS27/AB/RW/USA,
[390].
48
On the deficiencies of the diplomatic record see, eg, Yasseen (1976), p. 85; le Bouthiller (2011), pp.
856-858.
49
Along similar lines, ILC, SR.873 (n35) [25] (Yasseen).
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Typical examples of such agreements include formal acts temporally coinciding with the
conclusion of the treaty like final acts of diplomatic conferences.50 However, the provision
does not seem to require that any particular form or even that such agreements are explicit.51
Rather, the determination as to whether the parties have reached an agreement concerning the
interpretation of a treaty seems to be ‘a question of fact’.52 So, for instance, in Maritime
Dispute, the ICJ did not preclude as a matter of principle that the minutes of diplomatic
discussions could evidence the existence of an agreement under Article 31(2)(a) VCLT, even
if no such agreement existed in the facts of the case.53 More pertinently, according to a WTO
panel, ‘uncontested interpretations given at a conference, e.g., by a chairman of a drafting
committee, may constitute an “agreement” forming part of the “context”’.54 This line of
reasoning can extend possibly to interpretations given by the ILC in its final output to the
extent that they remained uncontested during the negotiation and conclusion of the treaty.
Along similar lines, it is possible to contend that if the ILC final output attaches a special
meaning to a term appearing in the treaty, the parties agreed upon, or acquiesced to, such
special meaning by not opposing to it.55 Therefore, what elicits the additional impact of the
ILC output in the interpretative process of a treaty is the stance of the parties towards that
output.
Besides, the diversity of ILC outputs further frustrates their wholesale classification
into a singular category in the context of treaty interpretation. Indeed, there are several works
of the ILC which have not led to the adoption of a treaty. The precise role of these works in
the process of treaty interpretation varies depending on the treaty in question and the ILC
output at hand. In the first place, ICTs use such works as non-assorted interpretative materials
without any explicit reference to the rule of treaty interpretation.56 Less often, a decision
50

Dörr (2018a), pp. 589-590.
eg Villiger (2009), p. 430; Linderfalk (2007), pp. 138-147; Yasseen (1976), p. 37; contra Elias (1974),
pp. 74-75; Sinclair (1984), p. 129.
52
GPF GP SÀRL v The Republic of Poland (SCC Arbitration V 2014/168) Final Award (29 April 2020),
[351] citing ILC, ‘Draft articles on the law of treaties with commentaries’ (1966) II YbILC 187, 221 [14].
53
Maritime Dispute (Peru v Chile) Jugdment [2014] ICJ Rep 3 [65] and [67]; for a different reading see
Dörr (2018a) 559.
54
United States—Section 110(5) of the US Copyright Act-Report of the Panel (15 June 2000)
WT/DS160/R, DSR 2000:VIII, 3769 [6.46].
55
Art 31(4) VCLT; on the more general point of the use of travaux prépararoires as means to establish
the parties’ intention to give a term a ‘special meaning’ see eg Sorel and Eveno (2011), pp. 829-830; Akayesu
(Judgment) ICTR-96-4-T (2 September 1998) [516]; contra Gardiner (2015), p. 340 (tentatively).
56
eg Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v Serbia and Montenegro) Merits [2007] ICJ Rep 3 [186] citing ILC 1996 Draft Code (n24) 44
[5].
51
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might attempt to draw some connection between its use of ILC works and the determination
of the intention of the parties to the treaty. So, for instance, a Trial Chamber of the ICC
contrasted the provision of the ICC Statute on aiding and abetting to the corresponding
provision of the ILC 1996 Draft Code which included an additional element. The Chamber
reasoned that ‘[a]lthough the 1996 ILC Draft was not an official part of the drafting history of
the Rome Statute,…it could be argued that had the drafters intended to include qualifying
elements they could have done so explicitly in a similar manner to… the ILC Draft Code’.57
Similar recourse to materials which are not binding to the parties and do not constitute strictly
speaking part of the preparatory works of the treaty is not uncommon in practice as
supplementary means of interpretation under Article 32 VCLT.58
Apart from these situations, ILC works that have not led to the adoption of a treaty
might attain a more prominent role in the process of the interpretation of a treaty in
considering its ‘context’ both as envisaged in Article 31 VCLT and in a broader sense. First,
as will be shown in the sections that follow, international courts or tribunals may rely on ILC
works in the process of determination of rules of customary international law or general
principles of law.59 This has implications for the purposes of treaty interpretation, since an
interpreter of a treaty may take into account an ILC work as an articulation of ‘other relevant
rules of international law applicable in the relations between the parties’.60 In this sense,
international courts have also referred to the views of the ILC about the meaning of a specific
term reflecting customary international law or the object and purpose of a rule of unwritten
international law to support a finding about the ‘ordinary meaning’ of treaty terms or its
‘object and purpose’.61 Thus, for instance, in Bosnia Genocide, the ICJ drew from the ILC
1996 Draft Code to find that genocide requires the intent to destroy a ‘substantial’ part of a
protected group, despite the Genocide Convention being silent on the issue. The ICJ reasoned
its acceptance of the substantiality requirement––proposed by the ILC with respect to the
57

Bemba Gombo and ors (Judgment pursuant to Article 74 of the Statute) ICC-01/05-01/13-1989-Red
(19 October 2016) [93].
58
cf, eg, Immunities and Criminal Proceedings (Equatorial Guinea v France) Preliminary Objections
[2018] ICJ Rep 292 [99]-[101].
59
see Section 3.
60
Art 31(3)(c) VCLT; see, eg, NT and NT v Spain App nos 8675/15 and 8697/15 (ECtHR, 13 February
2020) [172], [174]-[181], and [186] (ECHR/ILC Articles on Expulsion); Ambiente Ufficio S.P.A. and others v
The Argentine Republic (ICSID Case No. ARB/08/9) Decision on Jurisdiction and Admissibility (8 February
2013) [603]-[608] (IIA/ILC Draft Articles on Diplomatic Protection); Mobil Exploration and Development
Argentina Inc. Suc. Argentina and Mobil Argentina Sociedad Anónima v The Argentine Republic (ICSID Case
No. ARB/04/16) Decision on Jurisdiction and Liability (10 April 2013) [1064]-[1070] (IIA/ARSIWA).
61
eg Khlafia and ors v Italy App no 16483/12 (ECtHR, 15 December 2016) [243].
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customary crime of genocide––by reference to the object and purpose of the Genocide
Convention.62 Second, the ILC has embarked on the consideration of topics arising from real
or apparent gaps of existing treaties, such as its consideration of the topic of reservations to
multilateral treaties or of subsequent agreements and practice in the process of treaty
interpretation.63 ICTs have relied on these relatively recent instruments only sparsely without
providing any detailed justification.64 In principle, the fact that these outputs aim to clarify
existing rules, which in part stem from previous treaties, should have no bearing on the
weight to be accorded to these outputs according to the rule of treaty interpretation.65
However, circumstantial evidence, such as subsequent action taken by the General Assembly
or the reactions and comments of states to these outputs, may indicate the existence of a
subsequent agreement or practice of the parties that can constitute the ‘context’ of a treaty or
supplementary means for its interpretation.66
The diversity of ILC outputs also influences how ICTs should use them in the process
of treaty interpretation. In the first place, ILC outputs qualify at best as ‘preparatory work of a
second order’.67 In the specific case of incidental interpretative pronouncements of the ILC,
this entails that an interpreter should put emphasis on the evidence, upon which such outputs
rely, and reconstruct (or deconstruct) the reasoning of the ILC by independently applying the
rules of treaty interpretation. In this inquiry, there is no doctrinal reason to accord different
weight to the ILC final draft or any other document produced by the ILC, because none of
these documents originates directly from states.68 Nonetheless, the collective stance of the
parties to the treaty towards an ILC output can change radically this configuration. As a
corollary, when reliance on ILC outputs is so justified, the emphasis should be put on the
interpretative statements contained in the ILC draft which enjoys the states parties’
approbation; that is, in most cases, the final ILC output.69 Conversely, materials reflecting the
62

Bosnia Genocide (n55) [198].
ILC Guide to Practice (n17); ILC Conclusions on Subsequent Agreements and Practice (n22).
64
See, eg, Ruto and Sang (Judgment on the appeals of Mr William Samoei Ruto and Mr Joshua Arap
Sang against the decision of Trial Chamber V(A) of 19 August 2015 entitled ‘Decision on Prosecution Request
for Admission of Prior Recorded Testimony’) ICC-01/09-01/11-2024 (12 February 2016) [42] (with respect to
the ILC Guide to Practice); RWE Innogy GmbH and RWE Innogy Aersa SAU v Kingdom of Spain (ICSID Case
No. ARB/14/34) Decision on Jurisdiction, Liability, and Certain Issues of Quantum (30 December 2019) [370]
(with respect to ILC Conclusions on Subsequent Agreements and Practice).
65
Azaria (2020), pp. 189-190.
66
ibid 191; Art 31(3)(a)-(b) VCLT.
67
Merkouris and Peat (2020); ILC, SR.873 (n35) [27] (Tunkin).
68
mutatis mutandis, Caron (2002), p. 869.
69
mutatis mutandis, Gaja (2016), pp. 19-20.
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personal views of members of the Commission, earlier views of the Commission, or even
comments of individual states towards earlier drafts of the Commission should be accorded a
lesser role.70
What emerges from this analysis is that ILC works assume variable roles in the
process of treaty interpretation. ICTs often accord them in practice additional weight than the
characterisation ‘preparatory works of the second order’ might suggest.71 Such practice can
be explained on the basis of the customary rule of treaty interpretation. For treaties
originating in ILC outputs, the treaty is the litmus test for establishing the parties’ stance
towards the ILC output. Similarly, the rule of treaty interpretation can provide a foothold for
the use of interpretative statements contained in ILC outputs that are not part of the
preparatory work of a treaty. Less conspicuously, the rule of treaty interpretation also entails
a methodology for navigating through the different materials produced within the ILC in the
process of clarifying the meaning of a treaty. Specifically, conduct indicating the approbation
of the parties of a specific ILC output entails that this output takes precedence over other ILC
outputs on the same topic for the purposes of treaty interpretation.
3.
Law

The Works of the ILC as Means for the Identification of Unwritten International

3.1.
Law

The Works of the ILC as Means for the Identification of Customary International

The identification of customary international law is another process with respect to which the
label of ‘teachings’ might understate the role of ILC outputs.72 In fact, even the ILC in its
Conclusions on the issue seemed to single out its own works from the outputs of other bodies
‘engaged in the development and codification of international law’ as meriting special
considerations.73 According to the ILC, ‘a determination by the Commission affirming the
existence and content of a rule of customary international law may have particular value, as
may a conclusion by it that no such rule exists’.74 Specifically, ‘the weight to be given to the
Commission’s determinations depends, however, on various factors, including the sources

70
71
72
73
74

ibid; cf, eg, mutatis mutandis, US-Copyright Act (n53) [6.46].
See n66.
Helmensen (2021), p. 39.
ILC Conclusions on CIL (n22), Commentary to Conclusion 14 [5] and fn774.
ibid, General Commentary to Part Five [2].
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relied upon by the Commission, the stage reached in its work, and above all upon States’
reception of its output’.75 Whilst this statement might appear somewhat self-aggrandising to
an external observer, it is hard to deny that it is firmly based in the practice of ICTs. Indeed,
in this context, there is abundance of evidence that ILC works may have a pivotal role in the
process of identification of custom.
Specifically, ICTs very rarely use explicitly the label of ‘teachings’ with respect to
ILC works. In numerical terms, only one out of a sample

of 413 decisions reviewed for the

purposes of this study designates ILC outputs as ‘teachings’, whereas two more include this
characterisation within the range of justifications for relying upon ILC works.76 What seems
to drive this tendency is the ensuing discrepancy between, on the one hand, the relative value
which ‘teachings’ are to be accorded generally in the determination of applicable rules
according to the ICJ Statute and, on the other hand, the actual use of ILC works in the context
of the decision. In principle, the characterisation as ‘teachings’ entails that ILC works have
no evidentiary value in and of themselves for the establishment of state practice and opinio
iuris which constitute the customary rule.77 At least in the first place, these outputs should be
approached with great caution focusing on the evidence they rely upon to establish such state
practice and opinio iuris, rather than the normative propositions they contain.78 What is more,
contrary to the ILC’s conclusions, there is no reason to distinguish between the ILC’s final
outputs, their commentaries, and the normative propositions contained in previous drafts and
reports.79 All such propositions only embody the opinion, and often disagreements, of learned
jurists.80 Even assuming that such propositions were developed with the input of
governments, what formally counts as evidence of state practice or opinio iuris is the
comments of governments as such not the ILC output itself. In this respect, ICTs occasionally
cite ILC works on par with scholarly writings to support a determination that a certain

75

ibid.
Merrill & Ring Forestry L.P. v The Government of Canada (ICSID Administered Case No
UNCT/07/1) Award (31 March 2010) [203]; for the more refined approach see: Krstić (Judgment) IT-98-33-A
(19 April 2004) [11] at fn22; Furundžija (n3) [227].
77
see n10.
78
Caron (2002), p. 867; cf The Paquete Habana and The Lola, 175 US 677 (1900), 700 cited with
approval in ILC Conclusions on CIL (n22), Commentary to Conclusion 14 [3] (‘Such works are resorted to by
judicial tribunals, not for the speculations of their authors concerning what the law ought to be, but for
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see n27.
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normative proposition found in judicial pronouncements or other sources reflects a rule of
international law.81
What ‘above all’ may increase the value of ILC works for the determination of rules
of customary international law is their reception by states.82 This is most conspicuously the
case with respect to treaties in the drafting of which the ILC had a role. In this context, the
ILC’s views are particularly relevant in establishing whether a treaty codifies a rule of
customary international law or its negotiations have led to the crystallization of such a rule.83
In principle, it is the practice of states in the negotiation and conclusion of a treaty and not the
ILC works that constitutes state practice for the purposes of the formation of customary
international law.84 Yet, the ILC’s views construed as part of the preparatory work of the
treaty can constitute evidence for the determination of the opinio iuris of states with respect
to the character of a treaty provision.85 For instance, in North Sea Continental Shelf, the ICJ
resorted to the ILC works leading up to the adoption of the 1958 Continental Shelf
Convention so as to determine the ‘opinio [i]uris on the matter of delimitation’.86 The ICJ
unreservedly attached decisive weight to the ILC works explicitly admitting that ‘the status of
the rule in the Convention…depends mainly on the processes that led the Commission to
propose it’.87
At the same time, the ILC hints that there can be an alternative way to justify reliance
on the normative propositions contained in its final outputs for the purpose of determining
rules of customary international law regardless of whether they lead to the adoption of a
treaty. Specifically, if the General Assembly takes action with respect to a final draft of the
Commission, such as annexing them in a resolution and commending them to states, such
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See, eg, Ruto and Sang (Decision on Prosecutor’s application for witness summonses and resulting
request for state party cooperation) ICC-01/09-01/11-1274-Corr2, TC-V (17 April 2014) [122]; Korbely v
Hungary [GC] (2008) 25 BHRC 382 [82].
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ILC Conclusions on CIL (n22), General Commentary to Part Five [2] and Commentary to Conclusion
14 [5] and fn774.
83
ibid, Conclusion 11(1) and Commentary [5] and [6].
84
ibid, Conclusion 6(2) and Commenary [5].
85
Pellet (2019), p. 914.
86
North Sea Continental Shelf (Germany/Denmark; Germany/Netherlands) Judgment [1969] ICJ Rep 3
[85]; also Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/United States) Judgment
[1984] ICJ Rep 246 [91].
87
North Sea Continental Shelf (n85) [62].
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action can be considered an instantiation or evidence of state practice and opinio iuris.88
According to the ILC, such action does not constitute ‘conclusive evidence’ for the
customary character of the normative propositions contained in ILC final outputs.89 What the
ILC scheme seems to envisage for such normative propositions after the approbation of the
General Assembly is a liminal space between emerging and existing law.90 On the one hand,
the normative propositions contained in the ILC final output can no longer be considered
mere ‘teachings’, as they also constitute ‘important evidence’ of the collective opinion of
virtually all states as to the existence and content of rules of customary international law.91
On the other hand, an international court of tribunal may still have to justify its reliance on
ILC final outputs on the basis of further evidence, since the General Assembly lacks the
competence to impose binding rules on states. What counts as state practice in the context of
identification of customary international law is not the General Assembly resolution as such,
but states’ conduct in connection to that resolution.92 Hence, the importance of the General
Assembly’s commendation can be undercut by circumstantial evidence suggesting lack of
generality of practice or opinio iuris, such as the adoption of a resolution with partial support
or little substantive discussion or the Assembly’s decision to maintain the topic considered by
the ILC in its agenda for further consideration.93
That said, the practice of ICTs is much less methodical than these considerations
might suggest. Very frequently, ICTs apply the normative propositions articulated in ILC
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See, eg, Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) [1996] ICJ Rep 226
[70]; Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965 (Advisory
Opinion) [2019] ICJ Rep 95 [151].
89
ILC Conclusions on CIL (n22), Conclusion 12 and Commentary [1].
90
See also Pellet (2007), p. 40.
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works because they ‘codify’,94 ‘lay down’,95 ‘reflect’,96 ‘state’,97 ‘restate’,98 ‘express’,99
‘formulate’,100 ‘articulate’,101 ‘represent’,102 ‘are declaratory of’,103 or ‘are part of’104
customary international law. Overwhelmingly, these findings are couched in axiomatic terms
without any further explanation or are reasoned in such vague terms so as to amount to little
more than assertions.105 When they do reason such findings, ICTs tend to uphold the
authority of the ILC works on the basis of various justifications including:
(i)

vague references to the evidence they rely upon;106

(ii)

the mandate of the ILC and the particularities of its drafting process;107

(iii)

their subsequent reception in the practice of states including, more often,
subsequent UN General Assembly action;108

94

eg Janowiec and ors v Russian Federation (Merits and just satisfaction) App nos 55508/07, 29520/09
(ECtHR, 16 April 2012) [75]; Total v Argentina (ICSID Case No ARB/04/01) Liability (27 December 2007)
[220].
95
eg Gabčikovo-Nagymaros Project (Hungary v Slovakia) Judgment [1997] ICJ Rep 7 [47]; Georgia v
Russia (I) (Just satisfaction) App no 13255/07 (ECtHR, 31 January 2019) [50].
96
eg Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia
v Serbia) Merits [2015] ICJ Rep 3 [128]; M/V "Virginia G" Case (Panama/Guinea-Bissau) Judgment [2014]
ITLOS Rep 4 [430]; Canada — Measures Affecting the Importation of Milk and the Exportation of Dairy
Products–Report of the Panel (17 May 1999) WT/DS103/R and WT/DS113/R [7.77] at fn427; CMS v
Argentina (ICSID Case No ARB/01/8) Annulment (25 September 2007) [121].
97
eg Bosnia Genocide (n55) [431]; EnCana v Ecuador (UNCITRAL) Award (3 February 2006) [154].
98
eg Orić (Judgment) IT-03-68-T (30 June 2006) [580]; Nykomb v Latvia (SCC) Arbitral Award (16
December 2003) [38].
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eg Bosnia Genocide (n55) [414]; Unión Fenosa v Egypt (ICSID Case No ARB/14/4) Award (31
August 2018) [8.2].
100
eg Proceedings under Art 46(6) in the Case of Ilgar Mammadov v Azerbaijan App no 15172/13
(ECtHR, 29 May 2019) [83]; ADF v US (ICSID Case No. ARB(AF)/00/1) Award (9 January 2003) [166].
101
eg Teinver v Argentina (ICSID Case No. ARB/09/1) Award (21 July 2017) [1089].
102
eg Paushok v Mongolia (UNCITRAL) Jurisdiction (28 April 2011) [576].
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eg Vivendi v Argentina (ICSID Case No ARB/97/3) Annulment (3 July 2002) [96].
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eg M/V "Norstar" Case (Panama v Italy) Judgment [2018-2019] ITLOS Rep 10 [318].
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p. 437.
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eg Cudak v Lithuania [2010] ECHR 370 [66]; Conoco Phillips v Venezuela (ICSID Case No.
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Damages (10 January 2019) [197]; Novenergia v Spain (SCC Arbitration 2015/063) Final Award (15 February
2018) [807].
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eg Krstić (Judgment) IT-98-33-T (2 August 2001) [541]; ADM v Mexico (ICSID Case No
ARB(AF)/04/05) Award (21 November 2007) [116]; United States—Subsidies on Upland Cotton, Recourse to
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(iv)

the pronouncements of other ICTs finding that certain provision laid down in
an ILC work reflects customary international law;109

(v)

the stance of the parties of the dispute towards the provision proposed in the
ILC work in question.110

Whatever the specific line of reasoning, the common thread between these decisions is the
finding that an ILC work or a specific provision proposed by the ILC has decisive value for
the identification of customary international law on a certain matter. This is so
notwithstanding the fact that the UN General Assembly might have technically reserved a
specific topic for further consideration.111
The key take-away from this analysis is that ILC works can assume different roles in
the context of identification of customary international law. Whilst there are firm doctrinal
reasons to consider them merely subsidiary in principle, practice suggests that they can obtain
often important value as evidence of customary international law. Indeed, ICTs might accord
to the normative propositions contained in ILC works decisive value so that they are treated
as having the status of––or, more precisely, as materially identical with––rules of customary
international law. The implications of this approach for the use of ILC outputs will be further
explored in Section 4.
3.2.

The Works of the ILC as Means for the Identification of General Principles of Law

Besides custom, ‘general principles of law recognized by civilized nations’ may offer an
alternative justification for the reliance on normative propositions contained in ILC works.112
Yet, apart from the undeniable status of general principles of law as ‘formal’ sources of
international law, it is ‘a slight exaggeration to state that there is agreement on little else

2007) [148]; Hamester v Ghana (ICSID Case No ARB/07/24) Award (18 June 2010) [171]; Electrabel v
Hungary (ICSID Case No ARB/07/19) Jurisdiction and Liability (30 November 2012) [7.60].
109
eg M/V "Saiga" (No. 2) Case (Saint Vincent and the Grenadines v Guinea) Judgment [1999] ITLOS
Rep 10 [133]; Makuchyan and Minasyan v Azerbaijan and Hungary App no 17247/13 (ECtHR, 26 May 2020)
[34]-[37] and [114]; Tatneft v Ukraine (UNCITRAL) Merits (29 July 2014) [540]; El Paso v Argentina (ICSID
Case No ARB/03/15) Award (31 October 2011) [617]; Conoco Phillips (n105) [339].
110
eg Gabčikovo-Nagymaros Project (n94) [50]; Cudak (n105) [66]; Suez v Argentina (ICSID Case No
ARB/03/19) Annulment (5 May 2017) [289]; Staur Eiendom v Latvia (ICSID Case No ARB/16/38) Award (28
February 2020) [311]; also, similarly, Teinver Award (n100) [702], [721], and [1044]
111
See eg UNGA Res 74/180 (27 December 2019), operative paragraph 9 (on ARSIWA); UNGA Res
74/188 (30 December 2019), operative paragraph 1 (on DADP).
112
Art 38(1)(c) ICJ Statute; see, eg, the argument that the principles comprising the law of state
responsibility as reflected in ARSIWA constitute general principles of law in Kotuby and Sobota (2017), pp.
143-156.
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regarding their ascertainment, content and function’.113 The ongoing work of the ILC on
general principles of law is a testament to these ambiguities. One existential issue is whether
general principles of law stem only from domestic laws or they can also emerge
independently within international law.114 Second, whilst the requirement of ‘recognition by
civilized nations’––or less anachronistically, ‘by principal legal systems of the world’––of a
proposition as general principle of law seems established, it is unclear what it entails or how
it is distinct from the process of identification of customary international law.115 Third, it is
not readily apparent whether common standards exist to determine the ‘general’ character of
a principle, so as to enable its ‘transposition’ either from domestic laws to international law
or, conceivably, from one context of international law to the other.116 Fourth, the function of
general principles as independent sources of binding legal obligations is still contested. In this
respect, general principles are often viewed as norms of a general character that do not
impose a specific course of conduct, but which operate as ‘gap-fillers’ or interpretative aids
to avoid lacunae in international law in case no applicable rule can be found in treaties and
customary international law.117 Overall, the crux of the contention seems to be that the
requirements of recognition and transposability could imply a less robust requirement of state
consent than the standards relating to treaties and customary international law. This
inevitably brings to the fore the fundamental question who has the final say about the validity
of a normative proposition qua general principle of law if not states.
The role which ILC outputs can have in the context of determination of general
principles of law is inextricably linked to these questions. The traditional view of ILC outputs
as ‘teachings’ entails that they are relevant in the first place as ‘a subsidiary means for the
determination of general principles of law’.118 Therefore, much like the identification of
customary international law, it is the evidence upon which the ILC outputs rely that are
important for the identification of the general principle of law.119 The normative propositions,

113

Redgwell (2017), pp.18–19.
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See, eg, Raimondo (2006), pp. 59-60.
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ibid [179].
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which are formulated by the ILC in its final outputs should be approached with
circumspection, since there is no doctrinal reason to accord them any more value than other
‘teachings’ including discussions and reports within the ILC. To illustrate this point,
according to the ILC, a general principle derived from both private and public law of most
states is that an act does not constitute a breach of an obligation unless the actor is bound by
the obligation in question at the time the act occurs.120 However, domestic legal systems of
private and criminal law deal with the problems arising from the application of this principle
in vastly different ways. For instance, a previous draft of the ARSIWA introduced a
distinction–inspired mainly from Romano-Germanic criminal law121–between ‘obligations of
result’, whose breach consists of failure to achieve a result regardless of the conduct
followed, and ‘obligations of conduct’, whose breach consists of failure to undertake the
prescribed course of conduct.122 This distinction came under severe criticism that originated
mainly from French scholars. They noted that in domestic private law systems–viz French
private law–obligations of result included prescriptions of specific conduct, whereas
obligations of conduct required the taking of an effort to achieve a result.123 Although the
distinction was abandoned in the final draft of ARSIWA,124 it still sporadically appears in
judicial pronouncements and individual opinions predominantly in the form suggested by the
French scholars.125 This goes to show that certain ICTs or individual judges accorded little
weight to both the ILC’s initial findings and its final decision to reject the distinction between
‘obligations of conduct’ and ‘obligations of result’.126 They rather found other ‘teachings’
more convincing.
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Yet, it is not uncommon for ICTs to declare that a certain normative proposition of the
ILC is generally recognised in domestic legal systems without engaging in any detailed
comparative examination or independently assessing its transposability in international
law.127 This brings to the fore the question whether the normative propositions contained in
ILC final outputs can attain a more prominent role in the identification of general principles
of law. Whilst with respect to customary international law it is clear that reception by states
has an amplifying effect, the situation in the case of general principles of law is less
straightforward. If states accept a normative proposition as law in their practice, this would
indicate the existence of a rule of customary international law that is formally distinct from a
general principle of law.128 That said, it is still possible to maintain that what enhances the
value of ILC outputs in the process of identification of general principles of law is their
subsequent reception by states, particularly subsequent action by the UN General Assembly.
In this respect, the Assembly’s action could be construed as a form of recognition by states of
‘the existence of certain principles intrinsically legal in nature’.129 In other words, it is
possible to argue that such approbation by states embodies the recognition that such
principles exist. It also represents the determination that such principles are transposable into
the international legal system or from one strand of international law to another, in a way that
mirrors the establishment of opinio iuris in the case of custom.
That said, the institutional characteristics of the Commission–such as its composition,
its mandate, and the thoroughness of its procedures–suggest that its determination as to the
existence or not of a general principle of law and its content should have even more weight
than its determinations relating to rules of customary international law.130 First, unlike other
‘publicists’, the mandate of the ILC originates directly from a collective expression of state
consent, namely the UN Charter and the UNGA action establishing the ILC and electing its
members.131 Second, the ILC Statute explicitly requires representation of the ‘principal legal
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systems of the world’ amongst its membership.132 Third, legal experts seem better placed
than any political body to deal with the essentially juridical task of determining whether ‘a
principle is common to principal legal systems of the world’ and whether the systemic
conditions exist to allow the application of such prescription in the international level.133 The
same is true for the systematization of seemingly disparate principles underlying rules
established in treaties and customary international law to the extent that such principles can
also be considered ‘formal’ sources of international law qua general principles of law.134 In
this respect, it is also possible to argue that the traditional category of ‘subsidiary means’ also
understates the role of decisions of––at least some––international courts for the determination
of general principles of law.135
In line with these considerations, it is possible to construct an alternative line of
justification for relying on ILC’s works as depictions of general principles of law.
Specifically, it is possible to argue that what amplifies their value as ‘material’ sources of
general principles of law is their reception in the context of international dispute settlement
by ICTs. On the one hand, it is not in doubt that judicial decisions or other outcomes of
dispute settlement are only binding on the parties before the court or tribunal and only with
respect to a particular dispute.136 On the other hand, it is hard to argue that the support of
certain normative propositions by multiple ICTs has only a ‘subsidiary’ value in practice. The
power to have recourse to general principles of law is explicit in the mandate of some ICTs
and arguably implicit in their mandate to resolve disputes before them and avoid a nonliquet.137 In this respect, it is hard to overlook the fact that most ILC outputs put forward
normative propositions that are for the most part drawn from judicial pronouncements.138
Conversely, it is also an undeniable fact that ICTs tend to adduce evidence for justifying their
reliance on ILC outputs primarily from previous international judicial decisions.139 To be
sure, such decisions very often affirm the customary character of certain normative
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propositions. However, less frequently, judicial pronouncements can be understood as
alluding to principles which draw their validity, or at least authority, from the aggregate of
practice of ICTs. For instance, in the Chorzów Factory judgment, the PCIJ held that it is a
‘principle, which is accepted in the jurisprudence of arbitral tribunals’ that ‘in estimating the
damage done by an unlawful act, only…the damage done to whom is to serve as a means of
gauging the reparation, must be taken into account’.140 When the ICJ was called upon to
elaborate on this principle in the Diallo judgment, the ICJ ‘t[ook] into account the practice in
other international courts, tribunals, and commissions…which have applied general
principles governing compensation when fixing its amount’.141 In both these occasions, the
World Court accorded much more value to the practice of ICTs for the identification of
general principles and the determination of their content than the gloss of ‘subsidiary means’
in the PCIJ/ICJ Statute suggests. This goes to show that ‘general principles of law’ may offer
an additional foothold within the theory of sources for the treatment of a normative
proposition contained in an ILC output as a statement of a binding rule of law. Specifically, it
can be argued that a consistent pattern of use of such propositions in international dispute
settlement can offer important evidence as to their ‘formal’ status as general principles of
law.142
To conclude this section, the category of general principles of law can provide––and,
indeed, has provided––another justification for the use of ILC works in international
adjudication. Yet, even in this context, these works may be relied upon in various ways.
Whereas the starting point remains that these instruments constitute ‘subsidiary means for the
determination’ of general principles of law, in practice they can attain more weight in this
process. In fact, much like in the case of customary international law, ICTs may end up
treating normative propositions of the ILC as materially identical with a general principle of
law. ICTs rarely spell out the reasons for such additional value. This section has speculated
whether the particular institutional and procedural characteristics of the ILC can imply a
more prominent role of its works in the determination of general principles of law that is
bolstered through their widespread use in international dispute settlement. However, it is hard
to reconcile this idea with traditional accounts of the creation of international law based on
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state consent. In Section 4, I attempt to offer a more consistent account based on the
analytical distinction between identification and interpretation.
4.

The Interpretation of the Works of the ILC as a Proxy for the Interpretation of

Unwritten International Law
4.1.

The Text of the Works of the ILC as the Artefact of Unwritten International Law

The previous section has shown that ICTs often justify their reliance on ILC works with the
gloss of identification of rules of unwritten international law. This section turns to the
practical implications of a judicial determination that a normative proposition of an ILC work
has decisive value for the identification of a rule of unwritten international law. In the case of
treaties, the determination whether a text or statement has the formal hallmark of a treaty
entailing binding obligations, on the one hand, and the determination of the meaning of a
binding treaty provision, on the other, clearly involves different considerations so much so
that it is possible to speak of two distinct juridical operations governed by different rules.143
In the context of unwritten international law, the distinction between identification and
interpretation is still contested. In this respect, it has been maintained in theory that it is
impossible to identify a rule of unwritten international law without, at the same time,
determining its content.144 Conversely, rules of unwritten law are not amenable to
interpretation, this operation presupposing the existence of a text.145 As a corollary, the
determination of the content of a rule depends on the very same means as the identification of
a rule and requires the establishment of State practice and opinio juris or of recognition and
transposability, as the case may be.146 This section (and the sub-sections that comprise it)
shows that these theoretical considerations can explain the practice of ICTs relating to ILC
works only partially. ICTs only start with testing the legal pedigree of a normative
proposition contained in an ILC work. In fact, this determination allows ICTs to treat the
normative proposition found in the ILC work as the written artefact of the rule.147 This
143
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methodological movement enables the interpretation of rules of unwritten international law,
more conspicuously, through

the implementation of a textual approach.148

To start, there are two wide-spread tendencies which clearly show that normative
propositions of the ILC, whose legal pedigree has been affirmed, are treated as the written
artefacts of rules of unwritten international law. However, the role of interpretation in
determining the content of applicable rules is often less discernible, as it intertwines with the
ways in which tribunals use ILC works in this process. First, ICTs very often proceed to
apply normative propositions of the ILC to the facts of a case as self-explanatory. For
instance, they routinely invoke ARSIWA with respect to attribution to the state of conduct of
persons having the status of organs according to its domestic law.149 Second, ICTs often
identify in the terms of an ILC work an applicable rule of law and then refer to judicial
pronouncements as means to determine the meaning of that rule. For instance, in Jan de Nul,
the tribunal found that Article 8 ARSIWA on the attribution of conduct to the state of private
persons acting under its control constituted ‘a statement of customary international law’.150 It
then went on to hold ‘[i]nternational jurisprudence…requires both a general control of the
State over the person or entity and a specific control of the State over the act the attribution of
which is at stake; this is known as the “effective control” test’.151 Subsequent awards
reproduce the Jan de Nul formula more or less verbatim.152 That said, it is difficult to discern
what precise juridical operation is at play in these decisions.
As to the first tendency, it is possible to argue that the lack of any separate analysis on
the content of the applicable rule is suggestive of the absence of an intermediate step between
identification of a rule of customary international law or general principle of law and its
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application.153 Yet, this argument fails to fully convince. In most cases, ICTs do not even
purport to engage in an independent analysis of State practice and opinio juris or a
comparative survey.154 Rather, they proceed to apply the formulations of the ILC to the facts
of the case as if they were a binding text. The conciseness of analysis can also be construed
as an emanation of a textual approach towards ILC works in a way that parallels known
approaches of treaty interpretation. In other words, the tribunals’ line of reasoning consists
conceivably of the application of the terms of a provision whose source of legal validity (CIL
or general principle of law) has already been determined, because they deem its ordinary
meaning sufficiently clear.155
Indeed, the role of interpretation becomes more apparent in cases where the precise
content of the normative proposition of the ILC is contested, but not its legal pedigree. In this
context, ICTs have engaged in textual analysis. Thus, in Gabčikovo-Nagymaros, the ICJ
confirmed that the conditions for the invocation of necessity laid down in the––then
unfinished––ILC draft on state responsibility reflected customary international law.156 The
Court proceeded to deduce the content of the customary rule in the following terms:
The word “peril” certainly evokes the idea of “risk”… But a state of necessity could
not exist without a “peril” duly established at the relevant point in time… It could
moreover hardly be otherwise, when the “peril” constituting the state of necessity has
at the same time to be “grave” and “imminent”. “Imminence” is synonymous with
“immediacy” or “proximity” and goes far beyond the concept of “possibility”… That
does not exclude, in the view of the Court, that a “peril” appearing in the long term
might be held to be “imminent” as soon as it is established, at the relevant point in
time, that the realization of that peril, however far off it might be, is not thereby any
less certain and inevitable.157
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Similarly, in Tulip, the tribunal accepted that ‘the ILC Articles constitute a codification of
customary international law with respect to the issue of attribution of conduct to the State’.158
Turning to Article 8 ARSIWA, the tribunal focused on its text and decided that ‘[p]lainly, the
words “instructions”, “direction” and “control” are to be read disjunctively’.159 In the
subsequent annulment decision in Tulip, the committee upheld the analysis of the tribunal
finding that ‘[it] correctly interpreted Article 8’.160 From a traditional perspective on the
determination of unwritten international law, such findings seem untenable, if not plainly
absurd. It is clear that the relevant pronouncements not only engage in textual interpretation
of the ILC work qua artefact of the rule of unwritten international law, but also such textual
approach is virtually dispositive for the determination of the meaning of that rule.161
Turning to the second tendency identified above, it is possible to argue that the
reliance on judicial pronouncements can be construed as an extension of the determination of
State practice/opinio juris or recognition/transposability, as the case may be, albeit implicitly
and on the basis of secondary evidence.162 After all, judicial decisions, much like ILC works,
constitute ‘subsidiary means’ for the determination of applicable rules.163 However, in the
context of the use of ILC normative propositions whose legal status is uncontested, such
recourse is better understood as an interpretative operation. What I mean by this is that ICTs
remain mindful that such previous decisions do not identify applicable rules but merely
interpret such rules. Whilst ICTs are rarely explicit about their methodological choices, there
is nonetheless evidence in judicial practice. So, for instance, in El Paso, Argentina argued
that the tribunal exceeded its powers by relying on case law to identify ‘fair market value’ as
the applicable standard of ‘full’ reparation under the law on State responsibility in cases of
violations of fair and equitable treatment, despite judicial decisions’ lack of binding status
beyond the confines of a specific case.164 The annulment committee dismissed this claim on
the basis that ‘[a]rbitral tribunals must resort to different methods of interpretation to decide
the dispute’ before them and, in the event, the tribunal relied on previous case law only ‘to be
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helped in its interpretation’.165 In other words, the identification of a normative proposition of
the ILC as the artefact of the rule of unwritten international law was a stepping stone, which
allowed the tribunal to refer to international jurisprudence as an interpretative aid.
What emerges from this exposition is an emergent analytical distinction between the
determination that a normative proposition of the ILC reflects a rule of unwritten
international law and the determination of the content of such rule through the use of the ILC
normative proposition as an artefact for interpretation. Reliance on previous jurisprudence
clarifying the ILC proposition and, more overtly, textual analysis of that proposition
constitutes instantiations of this process of interpretation of unwritten international law. The
section that follows expands upon the ways in which the interpretation of ILC works operate
as a proxy for the interpretation of unwritten international law through the employment of
other means of interpretation.
4.2.

The Interpretation of the Works of the ILC through Means Akin to Treaty

Interpretation
A judicial finding that a normative proposition contained in an ILC work is materially
identical with a rule of unwritten international law also enables an ICT to employ other
means of interpretation with a view to determine its content. The key question is whether and
how this process differs from the mainstream view about the rules of identification of
unwritten international law. To this end, this sub-section starts with an exposition of relevant
pronouncements of the ILC relating to the identification of unwritten international law. It
then turns to discuss tendencies in practice by reference to illustrative examples which
controvert the ILC’s views and point to the existence of a process of interpretation of
unwritten international law which is analytically distinct from identification.
To start, the ILC envisages the process of identification of unwritten international law
largely as an inductive process of examination of evidence of State practice and opinio juris
or of recognition and transposability, as the case may be.166 But, even according to the ILC, it
is not limited to induction. So, with respect to the identification of customary international
law, the ILC has concluded that ‘the two-elements approach does not preclude an element of
deduction as an aid’ particularly ‘when considering possible rules of customary international
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law that operate against the backdrop of rules framed in more general terms that themselves
derive from and reflect a general practice accepted as law or when concluding that possible
rules of international law form part of an “indivisible regime”’.167 More perplexingly, the
current special rapporteur on general principles of law has opined that ‘deduction is…the
main criterion to establish the existence of a legal principle that has a general scope’.168 The
terminology of deduction within the framework of identification of rules of unwritten
international law is imprecise. First, it opens up the possibility that rules––especially, general
principles of law––can emerge from any ‘preconceived ideas’ whatsoever.169 Second, it
understates the role of interpretation and creates unnecessary confusion as to the precise
means of interpretation and their relationship to each other. This is particularly important in
the context of the use of ILC works as the mainstream view is of little help for navigating
through the diverse materials produced in the consideration of a topic by the ILC.170
In fact, the means employed by ICTs to determine the meaning of a rule of unwritten
international law after a finding that this rule is materially identical to a normative
proposition of the ILC are not random. Apart from the text, a finding that a normative
proposition reflects a rule of unwritten international law allows the consideration of the
immediate and broader context of that normative proposition in determining its content. 171
For instance, in Bosnia Genocide, the ICJ affirmed that Article 8 ARSIWA relating to the
attribution of conduct of private persons under the instructions, direction, or control of the
state reflected customary international law.172 Yet, a purely inductive analysis brought to the
fore a conflict between its own previous pronouncements on the notion of control and
findings of other courts applying a laxer test.173 To resolve the impasse the Court referred to
the context of the rule consisting of ‘the fundamental principle governing the law of
international responsibility : a State is responsible only for its own conduct, that is to say the
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conduct of persons acting, on whatever basis, on its behalf’.174 Similarly, in Diallo, the ICJ
affirmed the customary character of Article 1 DADP as a rule relating to the implementation
of state responsibility.175 It then went on to find that a state could exercise diplomatic
protection with respect to human rights violations: ‘owing to the substantive development of
international law over recent decades in respect of the rights it accords to individuals’.176
Whilst this practice largely corresponds to the ILC’s understanding of deduction in the
process of customary law identification, the nomenclature is somewhat misleading.177 In
methodological terms, the ICJ seems to refer to other rules of international law, which it
deemed relevant for the interpretation of the rule reflected in ARSIWA or DADP, in a way
akin to the context of a treaty.178
Along similar lines, it is not uncommon for ICTs to refer to the object and purpose of
an ILC proposition qua artefact of the rule of unwritten international law. For instance,
several decisions invoke the stability of international obligations as a stepping stone for a
restrictive interpretation of the customary defence of necessity as reflected in Article 25
ARSIWA.179 Another set of illustrative decisions declare that Article 38 ARSIWA on the
award of interest reflects an applicable rule on compensation. Even though the provision is
silent on the matter, the same decisions emphasise that the purpose of an award of interest is
to ‘ensure full reparation’ and proceed to award compound interest.180 Findings alluding to
the terminology of identification of general principles of law can also be possibly understood
in this light. For instance, in Quiborax, the tribunal referred to Articles 34 and 37 ARSIWA
and enunciated that ARSIWA ‘restate customary international law and its rules on reparation
have served as guidance to many tribunals in investor-State disputes’.181 It specified that ‘the
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remedies outlined by the ILC Articles may apply in investor-State arbitration depending on
the nature of the remedy and of the injury which it is meant to repair.’182 In this respect, it
cautioned that ‘some types of satisfaction as a remedy are not transposable to investor-State
disputes’.183 In particular, it held that ‘the type of satisfaction which is meant to redress harm
caused to the dignity, hono[u]r and prestige of a State, is not applicable in investor-State
disputes.’184 These examples further corroborate that the terminology of deduction and law
identification is misguiding and unnecessarily vague. These findings seem to evoke the object
and purpose or the ratio of the ILC normative proposition qua artefact of the rule of
unwritten international law in order to determine the meaning of the applicable rule in a way
that parallels known approaches to treaty interpretation.185
In fact, less commonly, ICTs not only distinguish between the process of
identification and interpretation of unwritten international law, but they are also explicit
about the interpretative principle that they apply. Most notably, an investment tribunal
pronounced that ‘every rule … of international law must be interpreted in good faith’.186 It
then went on to apply this rule of interpretation to the requirement of exhaustion of local
remedies under customary international law.187 The tribunal held that ‘[t]his rule is
interpreted to mean that applicants are only required to exhaust domestic remedies that are
available and effective’.188 Similarly, an annulment committee remarked with respect to
Article 25 ARSIWA on necessity that the ‘the concept of “only means” is open to more than
one interpretation’.189 It held that ‘[i]n the light of the principle that necessity is an
exceptional plea which must be strictly applied (a principle expressly stated in paragraph
1171 of the Award), … “only” means “only”; it is not enough if another lawful means is
more expensive or less convenient’.190 Conversely, another tribunal noted that the text of
Article 8 ARSIWA only mentioned ‘persons or group of persons’, but made no reference to
‘entities’ like, for instance, Article 5 ARSIWA establishing also a rule of attribution of
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conduct.191 The tribunal observed that ‘it would make no sense to impose a restrictive
interpretation that would allow a State to circumvent the rules of attribution by sending its
direction or instruction to a corporate entity rather than a physical person or group of physical
persons’.192 Instead, it chose a different interpretation considering that the instructions or
direction would be received and acted upon by natural persons even in the case of
corporations (ie the directors and agents of the corporation).193 From a doctrinal viewpoint,
the tribunal chose out of two available interpretations the one that gave full effect to Article 8
ARSIWA in what appears to be a straightforward application of the interpretative principle of
effectiveness (ut res magis valeat quam pereat or effet utile).194 All these illustrative
examples suggest that ICTs do not identify applicable rules by deduction, but merely interpret
rules which they have found already to exist. What is more, they do so by reference to
specific considerations that resemble the process of treaty interpretation rather than vague
preconceived ideas or values.
Another, less overt, indication that ICTs engage in the interpretation of unwritten
international law through the proxy of ILC works is how they tend to navigate through the
diverse materials produced by the ILC in the consideration of the topic. Unlike treaty
interpretation, the ultimate aim of the interpretation of ILC works qua artefacts of rules of
unwritten international law is not the determination of the intention of its drafters.195 The
formal foundation of the validity of the normative propositions contained in ILC works
continues to be, in the final analysis, the assent of states either in the form of acceptance as
law or of recognition as a general principle. These general considerations have a bearing on
how ICTs use ILC works in the context of interpretation of rules of unwritten international
law.
First, one issue that arises often in practice is the relationship between an ILC final
output and its commentary. In this respect, most decisions seem to accord great value to the
ILC’s commentary in interpreting the terms of a normative proposition of the ILC.196 For
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instance, in Gabčikovo-Nagymaros, the ICJ referred to the ILC commentary to the draft
articles on state responsibility to establish ‘the meaning of given to the expression used in
Article 33 [now 25] of the Draft of the International Law Commission’.197 However, when no
such textual foothold exists or when there is an irreconcilable discrepancy or conflict between
the normative proposition found to reflect unwritten international law and the ILC
commentary, there is a tendency to favour other interpretative materials or means of
interpretation.198 One conspicuous example is the award of compound interest in the context
of investment arbitration. Investment tribunals reason such finding on the basis of a purposedriven interpretation of ARSIWA,199 despite the ILC Commentary clearly favouring the
award of simple interest.200
Second, in the context of testing the legal pedigree of a normative proposition, ICTs
do occasionally resort to ILC materials other than those reflecting the views of the plenary of
the ILC or past versions of ILC works.201 By contrast, when it comes to disambiguating a
normative proposition of the ILC found to reflect a rule of unwritten international law, such
references are very infrequent in practice and are virtually always used to confirm an
interpretation reached by other means.202 Thus, for instance, the Appellate Body of the WTO,
after affirming that Article 28 VCLT on non-retroactivity treaties reflected a general principle
of law, it went on to elaborate its content.203 Specifically, it first referred to the notion of
continuous acts in Article 14 ARSIWA arguably as a provision reflecting a relevant rule of
international law.204 It then turned to the ILC Commentary on its draft on the law of treaties
and the views of the special rapporteur on the law of treaties to confirm its interpretation on
the principle of non-retroactivity of treaties with respect to continuous acts.205
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197
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198
Similarly, Gaja (2016), p. 20.
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See n175.
200
ARSIWA (n2) Commentary to Art 38 [8].
201
eg McElhinney v Ireland ECHR 2001-XI 763 [10]; Alghanim v Jordan (Award of 14 December 2017)
ICSID Case No ARB/13/38 [302]; see also above nn84-86.
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See eg Loewen Group and Raymond L. Loewen v United States of America (Award of 26 June 2003)
ICSID Case No ARB(AF)/98/3 [149]; Tadić (Decision on the Defence Motion on Jurisdiction) IT-94-1-T (10
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European Communities and Certain Member States—Measures Affecting Trade in Large Civil
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It is possible to draw certain overarching conclusions from this indicative exposition.
The determination that a certain normative proposition of the ILC reflects a rule of unwritten
international law entails certain methodological implications. In this respect, the language of
identification and deduction is unhelpful and imprecise, because it implies an unfettered
scope of judicial creativity. In fact, ICTs tend to disambiguate the content of a normative
proposition of the ILC qua artefact of the unwritten rule through interpretation. In so doing,
they make use of means of interpretation which are similar to treaty interpretation. The
employment of such means also allows ICTs to organise their analysis and navigate through
the diverse outputs of the ILC in the context of interpretation.
5.

Conclusion

It is trite that the ILC possesses a revered role amongst international scholars and
practitioners alike. Arguably, this role is reinforced by social norms and expectations, not
least broader desiderata about the capacity of the legal profession to shape reality. In this
light, the feedback loop between the outputs of the ILC and the decisions of ICTs can also be
attributed at least in part to institutional or social forces such as the intrinsic characteristics of
the ILC or, more mundanely, the existing or past affiliation of international judges and
arbitrators with the ILC.206 Yet, at the very least, a closer look upon the methods employed in
the use of ILC works in judicial practice is instructive from a broader perspective as to the
ways in which claims to authority take a legal form and gradually turn into limitations.
As shown, the use of ILC works in international adjudication is not random, but takes
place against the background of rules and principles relating to international law
identification and interpretation. In this light, a wholesale classification of ILC outputs under
the label of ‘teachings’ is overly reductive. Rather, there are multiple footholds in the theory
of sources that suggest a more consequential role for these materials in the context of law
identification and interpretation. In particular, the rule of treaty interpretation provides not
only a justification for the use of ILC works in international adjudication, but also a blueprint
on how to use them. However, the use of these works in the context of the determination of
unwritten international law is perplexed by gaps within the existing theory of identification of
these rules and the neglected role of interpretation of unwritten international law.

206

See eg Akande (2016).
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A synthesis of the practice of ICTs relating to the use of ILC outputs reveals an
analytical distinction between identification and interpretation of unwritten international law.
In this respect, ICTs commence their analysis by testing or asserting the legal pedigree of a
normative proposition of the ILC. When a justification is offered, this part of reasoning
focuses on the establishment of state approval with respect to the specific work of the ILC.
To this end, an international court or tribunal does not only take into account the evidence
which the ILC adduces to support its proposition, but, more importantly, it relies on
circumstantial evidence of approval by states like subsequent action by the UN General
Assembly. A positive finding in this respect entails that the ILC output is accorded decisive
value for the identification of a rule of unwritten international law or, in fact, it is treated as
materially identical with that rule.
A key insight gained from this survey is that this determination is only a starting
point. ICTs frequently resolve disputes about the content of the rule of unwritten international
law by interpreting an ILC normative proposition through the use of interpretative means.
This process of interpretation is in a way the inverse of identification of such rules. First, the
affirmation of the legal pedigree of a normative proposition of the ILC enables its treatment
as the written artefact of the rule. Accordingly, ICTs have occasionally engaged in literal or
grammatical interpretation of a rule of formally unwritten international law. Second, whilst
ICTs confirm the legal pedigree of normative propositions of the ILC in a piecemeal fashion,
their interpretation takes into account their immediate and broader context and object and
purpose. Third, whilst they seem to accord particular value to an ILC’s determination
denying binding status to a certain normative proposition, they use materials produced in the
run-up to the adoption of an ILC work only exceptionally and in a supplementary fashion to
confirm an interpretation of a rule of unwritten international law.
The insights gained from this survey about the use of ILC works in international
adjudication also raise broader questions about the mainstream understanding of the process
of identification of rules of unwritten international law. The ILC in its relevant outputs
opined that the process of identification of rules of unwritten international law is not limited
to an inductive examination of evidence but also involves an element of deduction. Whilst the
scope of this study was limited and non-exhaustive, it has adduced some evidence which
concretise this aspect of determination of unwritten international law. The process at play
seems not to be the identification, still less formation, of rules from preconceived ideas,
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values, or principles. Rather, the practice seems indicative of a more robust process which
involves the interpretation of a normative proposition whose legal pedigree has been already
determined through an inductive examination of evidence. This process of interpretation is
based to a very large extent on interpretative means akin to treaty interpretation and is
structured in comparable ways.
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