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EDITORIAL

Debating interpretation: On the road to Ithaca

Panos Merkouris*

University of Groningen, Oude Kijk in’t Jatstraat 9 - 9712 EA - Groningen - P.O BOX 716 - 9700 AS Groningen - The
Netherlands
Email: p.merkouris@rug.nl

1. Introduction
In the articles published in the Leiden Journal of International Law (LJIL) and irrespective of the
topic analysed, a theme that is touched upon time and time again is that of interpretation.
Similarly, in recent years both the International Law Commission (ILC) and the Institut de
Droit International (IDI) have devoted part of their work and the expertise of their members
to addressing topics directly tied to interpretation. The ILC, for instance, in 2018 produced a
set of Draft Conclusions with commentaries on ‘Subsequent agreements and subsequent practice
in relation to interpretation of treaties’.1 Along the same vein, the IDI in the summer of 2021
published a report on the topic of limits to the dynamic interpretation of the constitutive instru-
ments of international organizations by their internal organs.2 In addition to these, there have
been several topics that in some shape or form share a connection with interpretation, as is,
for instance, the case with the ILC’s work on ‘Unilateral Acts of States’,3 ‘Identification of
Customary International Law’,4 ‘Jus Cogens’,5 and the ‘Immunity of State Officials from
Foreign Criminal Jurisdiction’.6

Despite the ubiquity of interpretation in all fields of public international law, the nature, func-
tion and content of its rules is still debated. So much so, in fact, that even whether in the case of

*This contribution is based on research conducted in the context of the project ‘The Rules of Interpretation of Customary
International Law’ (‘TRICI-Law’). This project received funding from the European Research Council (‘ERC’) under the
European Union’s Horizon 2020 Research and Innovation Programme (Grant Agreement No. 759728).

© The Author(s), 2022. Published by Cambridge University Press on behalf of The Foundation of the Leiden Journal of International Law in
association with the Grotius Centre for International Law, Leiden University.

1ILC, ‘Draft Conclusions on Subsequent Agreements and Subsequent Practice in Relation to the Interpretation of Treaties,
With Commentaries’, (2018) UN Doc. A/73/10 reproduced in [2018/II-Part Two] YBILC 16.

2Institut de Droit International, ‘7th Commission – Report: Are there Limits to the Dynamic Interpretation of the
Constitution and Statutes of International Organizations by the Internal Organs of such Organizations (with Particular
Reference to the UN System)? – Rapporteur M. Arsanjani’, 2021, available at www.idi-iil.org/app/uploads/2021/05/Report-
7th-commission-interpretation-statutes-international-organizations-vol-81-yearbook-online-session.pdf.

3See Guiding Principle 7, which is devoted to the interpretation of unilateral acts; ILC, ‘Guiding Principles Applicable to
Unilateral Declarations of States Capable of Creating Legal Obligations with Commentaries Thereto’, (2006) UNDoc. A/61/10
reproduced in 2006/II – Part Two YBILC 160, 173 et seq, Guiding Principle 7.

4See the somewhat problematic Draft Conclusion 3, which alludes among others to interpretation of a systemic or even in
pari materia nature; ILC, ‘Draft Conclusions on Identification of Customary International Law, with Commentaries’ (2018)
UN Doc A/73/10, reproduced in [2018/II – Part Two] YBILC 122, Draft Conclusion 3; see also comments of the Netherlands
on this in Netherlands, ‘ILC Draft Conclusions on the Identification of Customary International Law – Comments and
Observations by the Kingdom of the Netherlands’, 2018, available at legal.un.org/ilc/sessions/70/pdfs/english/icil_
netherlands.pdf.

5See Draft Conclusion 20; ILC, ‘Peremptory Norms of General International Law (jus cogens): Text of the Draft Conclusions
and Draft Annex Provisionally Adopted by the Drafting Committee on First Reading’ (2019) UN Doc A/CN.4/L.936, Draft
Conclusion 20.

6On the need for and manner of interpretation of these customary rules see ILC, ‘Fifth Report on Immunity of
State Officials from Foreign Criminal Jurisdiction, by Concepción Escobar Hernández, Special Rapporteur’ (2016), UN
Doc. A/CN.4/701 paras. 136, 142, 147(d), 150.
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interpretation we can talk about ‘rules’ in a strict sense,7 is also contested. It has been argued that it
is more appropriate to refer to these ‘rules’ as ‘principles’, ‘canons’, ‘maxims’, or simply ‘methods’,
with all the accompanying baggage that such terms come with regarding the normativity of the
thing they attempt to describe.8

Does this variety of theoretical approaches to interpretation and its ‘rules’ have any effect on the
value of the discussions surrounding their content, such as the recent efforts of the ILC and
the IDI? The aim of the thoughts put down in the following pages is to demonstrate that irre-
spective of where one stands on the spectrum of the debate on the ‘rules’ of interpretation,9

we can only benefit from the continuation of this discussion. Section 2 will discuss that the
Vienna Convention on the Law of Treaties (VCLT),10 and its Articles 31–33, have contributed
to the adoption of a common vocabulary on which interpretative arguments are constructed.
This common vocabulary has had as a consequence the refinement of interpretative argumenta-
tion and an increased emphasis of international courts and tribunals on providing more detailed
explanations of the steps of their interpretative reasoning (often based on the VCLT structure and
vocabulary). Even when such reasoning is flawed (Section 3) the ability to identify such flaws,
which stems from both the common vocabulary and the more detailed reasoning, is in and of
itself an important benefit, as it can further the discussion and refinement of the rules of inter-
pretation. As Section 4 will illustrate there is still a plethora of issues surrounding the content
of the rules of interpretation that are still to be resolved, and many more yet to uncover. It is
through this continuous process of debate and refinement that we have the most to gain, in under-
standing not only the rules of interpretation but international law as a system as well.

2. Setting out for Ithaca
When one talks of interpretation in international law, the almost Pavlovian response is to think of
Articles 31–33 VCLT. Although, we now consider them as a given, that was not always the case.
When debating the law of treaties there was a lengthy discussion among the ILC members as to
whether such articles could and should be included in the draft articles on the law of treaties.11

Despite this, the ILC decided to include articles on interpretation. Although this may seem
prima facie to be somewhat irreconcilable with the extensive debate within the ILC on the exis-
tence of rules of interpretation, the ILC clarified the reasons behind this choice in its commentary:

[T]he Commission confined itself to trying to isolate and codify the comparatively few
general principles which appear to constitute general rules for the interpretation of treaties.
Admittedly, the task of formulating even these rules is not easy, but the Commission consid-
ered that there were cogent reasons why it should be attempted : : : In addition the establish-
ment of some measure of agreement in regard to the basic rules of interpretation is important
not only for the application but also for the drafting of treaties.12

7Or even of a special type. For instance, if the rules of interpretation are, ‘constructive rules’ or ‘disciplining rules’.
8On the wide spectrum of approaches see, indicatively, A. Bianchi, D. Peat and M. Windsor (eds.), Interpretation in

International Law (2015); R. Gardiner and J. d’ Aspremont, ‘Methodological Observations on Interpretation in
International Law’, ILA, 2016, available for download at ila.vettoreweb.com:442/Storage/Download.aspx?DbStorageId=
9983&StorageFileGuid=6b575fbc-73d0-46e6-bcb0-60d155e7f88a; M. Fitzmaurice and P. Merkouris, Treaties in Motion:
The Evolution of Treaties from Formation to Termination (2020).

9The term ‘rules’ will be used for the remainder of this editorial in an agnostic fashion, unless expressly indicated otherwise,
as a ‘working term’.

101969 Vienna Convention on the Law of Treaties, 1155 UNTS 331.
11ILC, ‘Draft Articles on the Law of Treaties with Commentaries’, 1966/II YBILC 187, 218, paras. 1–4.
12Ibid., at 218–19, para. 5 (emphasis added).
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It is quite striking how heavily the interpretative dialogue has been influenced by the choices made
by the drafters of the VCLT. This has been also accentuated by the further linkage of customary
rules of interpretation with their corresponding VCLT rules, to the degree that they are now
considered to be one and the same.13 This is further evinced if one compares the language
and terms used in international jurisprudence pre-VCLT and post-VCLT, with the former being
oftentimes mere assertions of the interpretative outcome or, in the best of scenarios, an invocation
of a variety of interpretative tools but without any unified frame of reference. Although such
instances continue to occur, the VCLT has led to the emergence of a common vocabulary that
has streamlined, although far from perfected, the interpretative process. All ‘users’ of international
law14 argue on the basis of the language, and structure of the interpretative rules enshrined in the
VCLT (both as conventional rules and as reflective of CIL).

The adoption of a common lexicon for interpretation is not, however, the only effect of the
VCLT rules. An immediate corollary is that the interpretative reasoning can become both simpler,
more streamlined, but also vastly more nuanced and complex. Interpretative arguments are
increasingly structured in such a way as to demonstrate that certain materials, or methods fall
within or outside the elements mentioned in the VCLT rules, and follow very closely the structure
and choices of those articles to such a precise degree sometimes even when one is applying CIL
rules of interpretation. This increased streamlining and complexity in interpretative argumenta-
tion on why certain interpretative outcomes are preferable through an application of the VCLT
rules, and of judicial reasoning in general, can also provide more data and opportunities for the
‘users’ of international law to more readily and clearly evaluate whether the reasoning (though not
necessarily the outcome) of the court or tribunal in question may be flawed, from the perspective
of the application of the rules of interpretation. It is for this that we shall set sail in the next section.

3. Losing the path to Ithaca
In this part of our journey, I will examine two cases that best highlight how the evolution of inter-
pretative reasoning in the decisions of international courts and tribunals is still a good thing even if
they commit methodological errors.15 Perhaps this holds true even more so in such cases of flaws
precisely for that reason, namely that we, the ‘users’ of international law, can identify such errors
because of the effort these courts and tribunals undertook to explain their interpretative choice on
the basis of the rules of interpretation. The two cases that will be examined are Vattenfall AB and
Others v. Germany and EC – Biotech.

The Vattenfall AB and Others v.Germany case arose out of Germany’s decision to phase out the
use of nuclear energy. The applicants claimed that this decision was in violation of several obli-
gations under the Energy Charter Treaty (ECT).16 Germany, among other things, raised a juris-
dictional objection, namely that following the Achmea judgment17 the ICSID Tribunal did not
have jurisdiction. Although the EU was not a disputing party, it intervened as a non-disputing
party, because the dispute concerned issues that affected EU law and policy, and also because,
as it had argued, the Achmea judgment (which concerned a BIT) could be applied mutatis muta-
ndis to multilateral treaties.18

13Whether this heuristic hermeneutic approach is correct or not falls outside the scope of this contribution.
14On this term see E. Roucounas, ‘The Users of International Law’, in M. H. Arsanjani et al. (eds.), Looking to the Future:

Essays on International Law in Honor of W Michael Reisman (2011), at 217.
15On questions of methodology as ‘questions of disciplinary identity’ and the need for methodological rigour see I. Venzke,

‘International Law and its Methodology: Introducing a New Leiden Journal of International Law Series’, (2015) 28 LJIL 185.
161994 Energy Charter Treaty, 2080 UNTS 100.
17Case C-284/16 – Slowakische Republik v. Achmea BV, [2018] CJEU [GC] ECLI, at 158 (hereinafter Achmea).
18Vattenfall AB and Others v. Germany (Decision on the Achmea), [2018] ICSID Case No ARB/12/12, paras. 1–2.
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The main point here was whether EU law could be considered a ‘relevant rule’ for the purpose
of interpreting the ECT. I will leave aside the issue of whether the Tribunal was interpreting and
applying customary international law (CIL) or the VCLT,19 which depends on one’s interpretation
of Article 4 VCLT as applying on a bilateral/izable basis or as a si omnes clause,20 and which the
Tribunal evaded by the mercurial statement that the ECT must be interpreted in accordance with
‘the principles of international law relating to treaty interpretation : : : [which] are reflected in the
VCLT’.21 As far as the ‘relevance’ of EU law the Tribunal had this to say:

[t]he [European Commission’s] approach [ie that the Tibunal should take into account EU
law as “relevant rules” under Article 31(3)(c) despite the fact that several State-parties to the
ECT are not EU member-States] is unacceptable as it would potentially allow for different
interpretations of the same ECT treaty provision. The Tribunal considers that this would be
an incoherent and anomalous result : : : The need for coherence, and for a single unified
interpretation of each treaty provision, is reflected in the priority given to the text of the
treaty itself over other contextual elements under Article 31 VCLT : : : While the
[European Commission] refers to the use of Article 31(3)(c) VCLT as a “systemic or harmo-
nious interpretation”, the Tribunal finds that the effects of such an interpretation in the
manner proposed in the [European Commission’s] submissions would not ensure ‘systemic
coherence’, but rather its exact opposite.22

The Tribunal should be commended for attempting to justify its interpretation of
Article 31(3)(c) VCLT and for analysing in the course of several paragraphs the reasons why
in its view Article 31(3)(c) VCLT should be interpreted as referring to ‘relevant rules of interna-
tional law applicable in the relations between the parties to the treaty’ rather than ‘relevant rules of
international law applicable in the relations between the parties to the dispute’.23 It is exactly this
detailed elaboration of its reasoning, and the various steps it had to take in order to arrive to its
conclusion, that allows us to scrutinize its interpretative reasoning and identify any potential flaws.
This discussion, in turn, may gradually lead to an overall further refinement of the rules of inter-
pretation, and a clarification of their content.

However, although the Tribunal’s attention to a detailed reasoning should be commended,
regrettably the same cannot be said about the reasoning itself. It suffers from certain presumptions
that do not hold up to scrutiny as will be shown in the following paragraphs. The Tribunal’s inter-
pretation is fuelled by its view that interpretation must lead to coherence and to a single unified
interpretation of each treaty provision. This can, in the Tribunal’s view, be secured only if we
interpret Article 31(3)(c) VCLT as referring to ‘parties to the treaty’, and that such an

19On why this is methodologically important see below, the EC-Biotech case.
20And which would be relevant in this case, because several ECT parties are not parties to the VCLT (Afghanistan, France,

the EU, Iceland, Romania, and Turkey). The commentaries to the VCLT lean in favour of the former approach to 4 VCLT,
but some support for the latter approach has also been expressed. For the bilateral/izable approach see F. Dopagne,
‘Article 4 – Convention of 1969’, in O. Corten and P. Klein (eds.), The Vienna Convention on the Law of Treaties:
A Commentary (2011), 79, at 82, para. 10; M. Villiger, Commentary on the 1969 Vienna Convention on the Law of
Treaties (2008), at 112–13, paras. 7–8; E. W. Vierdag, ‘The Law Governing Treaty Relations Between Parties to the
Vienna Convention on the Law of Treaties and States Not Party to the Convention’, (1982) 76 AJIL 779, at 785. For the
si omnes approach see H. Thirlway, International Customary Law and Codification: An Examination of the Continuing
Role of Custom in the Present Period of International Law (1972), at 108; D. P. O’Connell, International Law,
vol. I (1970), at 205.

21Vattenfall AB and Others v. Germany, supra note 18, para. 125 (emphasis added).
22Ibid., paras. 155–6, 158.
23Ibid., paras. 151–8.
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interpretation would ensure the stability of the treaty.24 The underlying presumption here is that a
‘parties to the dispute’ interpretation of Article 31(3)(c) VCLT would lead to incoherence, as the
same provision would have a different meaning ‘depending on the independent legal obligations
entered into by one State or another, and depending on the parties to a particular dispute’.25

But is this really true? At closer look, this seems to be an oversimplification. Firstly, a ‘parties to the
treaty’ reading does not eo ipsomean that all rules binding between the parties to the treaty would be
useful for the purposes of interpretation, since they would have to be proven ‘relevant’. Second, the
‘parties to the treaty’ approach far from ensures the stability and uniformity of the interpretation. The
reason is quite simple. The participation to treaties is far from static. So, if one state leaves the ECT in
our case, then potentially this would affect the set of ‘relevant rules’. The same could also happen if a
new state joins the ECT. A whole set of ‘relevant rules’would potentially come into or out of play. But
that is not all. The same fragility and instability would occur the other way around. If a state party to
the ECT, joins or withdraws from other treaties. Then potentially these treaties depending on the
participation could become ‘relevant rules’ whereas previously they were not, or become irrelevant,
whereas previously they fell under Article 31(3)(c). In fact, if one breaks these scenarios down, it
becomes apparent that the stability and uniformity requirement is better served by the ‘parties to
the dispute’ approach rather than the ‘parties to the treaty’.26 That is not to say that the interpretative
outcome of the Tribunal is erroneous. The same result, of irrelevance of the EU law, most likely could
have been arrived at by focusing on relevance rather than on ‘parties’. However, just because a broken
clock is right twice a day does not heal the flaw in the Tribunal’s reasoning.

A further methodological criticism can be also raised because only after this analysis, does the
Tribunal as a supplementary argument raise the issue that no ‘rule’ had actually been invoked, as
the EU had simply referred to EU law as a whole rather than specifying a particular rule.27 Since no
‘rule’ existed, and from a judicial economy perspective, the analysis should have started from there
as this would be an automatic bar for the application of Article 31(3)(c) VCLT.

A similar error in methodology can also be seen in EC-Biotech. This case concerned the claim
that measures taken with respect to biotech products by EC member states were in violation of
WTO law. The EC argued that the Convention on Biological Diversity (CBD)28 and the Biosafety
Protocol29 were ‘relevant rules’ for the interpretation of the SPS Agreement.30 The USA, Canada,
and Argentina objected on the ground that they were not bound by the Biosafety Protocol,31 while
the USA was also not a party to the CBD.32

The Panel, as the Tribunal in Vattenfall, engaged in an interpretation of the applicable rule of
interpretation, and came to the conclusion that Article 31(3)(c) VCLT refers to ‘parties to the
dispute’. However, this seems to be quite problematic since the Panel’s conclusion seems to be
in stark contrast with the method it used. One point that needs to be clarified from the start,
is that the rule applicable was not Article 31(3)(c) VCLT but customary law. Article 3.2 DSU
clearly specifies that the WTO Dispute Settlement Bodies (DSBs) apply the customary rules
on interpretation.33 Consequently, what the Panel was doing in EC-Biotech was interpreting

24An argument could also be made that the premise of a single unified interpretation, is not necessarily a sine qua non, as in
other parts of the VCLT the unity of the meaning has taken the backseat in order to ensure greater participation or scope of
application (eg. Arts. 19–22 VCLT on reservations, Art. 4 VCLT on non-retroactivity).

25Supra note 18, para. 158.
26For a more detailed explanation see P. Merkouris, ‘Interpretation of Customary International Law: Of Methods and

Limits’, Brill Research Perspectives in International Legal Theory (forthcoming).
27Supra note 18, paras. 159–61.
281992 Convention on Biological Diversity 1760 UNTS 79.
292000 Cartagena Protocol on Biosafety to the Convention on Biological Diversity, 2226 UNTS 208.
301994 Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement), 1867 UNTS 493.
31European Communities –Measures Affecting the Approval and Marketing of Biotech Products – Report of the Panel (2006)

WT/DS291/R 847, WT/DS292/R and WT/DS293/R [2006/III] DSR 847, paras. 7.56–7.63 (hereinafter EC – Biotech).
32Ibid., para. 7.74.
33Art. 3.2 DSU.
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the customary rule on interpretation. In fact, the Panel’s analysis is peppered with mentions of
the rule of interpretation being ‘interpreted’.34 The Panel does this by reference to the text of
the VCLT, and not only the text of Article 31(3)(c) but also of Articles 18, 31(2)(a)
and (b), 31(3)(a), 66, and even the ILC commentary to the draft VCLT.35All these references
to the structure and terms of a variety of provisions within the VCLT are rather problematic,
because it treats the VCLT as being in its entirety reflective of and identical with customary inter-
national law. This becomes even more difficult to account for, if one considers, first that the Panel
concluded that for that case in order for a rule to be ‘relevant’ it had to be applicable in the rela-
tions between ‘the parties to the treaty’, and second that neither the USA nor the EU (then EC)
were parties to the VCLT. However, when interpreting the customary rule on interpretation the
Panel used the VCLT as a ‘relevant rule’. The problem with this is that this seems to fly in the face
of its eventual finding. Since the VCLT has not been ratified either by the USA or the EU, it could
not have possible qualified as a ‘relevant rule’ through which the customary rule on interpretation,
and more particularly the ‘principle of systemic integration’ itself could have been interpreted.36

Consequently, the Panel applied a more expansive version of the principle of systemic integra-
tion only to conclude that the more restrictive version is the correct one. It interpreted the
customary ‘principle of systemic integration’ by reference to the VCLT, which was nothing more
than a ‘relevant rule applicable to any one of the parties to the dispute’ (not even all the parties to
the dispute). It then, without missing a beat, concluded that ‘relevant rules’ are only those that are
‘applicable between all the parties to the treaty’.37 In essence, the Panel applied a version of the rule
of interpretation that it eventually held should be rejected!

4. The multiple stops on the road to Ithaca
The above examples illustrated why the discussion surrounding and elaboration of the elements of
the process of interpretation is so crucial. It not only provides a common lexicon and common
ground for all ‘users’ of international law,38 but gently forces courts and tribunals (both interna-
tional and domestic) to give more substantiated and clearly argued judgments. This, in turn, helps
to hold these courts and their judgments accountable to a higher standard of reasoning and to a
methodological coherence that is necessary for our discipline, thus contributing to the further
refinement of the language and tools to be employed in the application of international rules,
whatever their source.

Despite this, the road to Ithaca is far from over. There are numerous topics that still haven’t
been resolved, and many more that we are still not aware. To mention a few:

• the relevance of interpretative maxims not explicitly mentioned in the VCLT for the inter-
pretative process and whether they fall implicitly under Articles 31–32 VCLT or have an
existence praeter-VCLT;39

34Supra note 31, paras. 7.68–7.72.
35Ibid., paras. 7.68–7.74. It also needs to be noted that the reference to 31(3)(a) and (b) was also used to make a contextual

argument on the basis of the immediacy of the context; ibid., para. 7.68 and note 243.
36An argument could potentially be made that this was done in the context of using ‘supplementary means of interpreta-

tion’. Allowing for the sake of argument that this may be defensible, it still does not account then for why the treaties invoked
by the parties to the dispute were not examined under the same lens as well.

37In the case of customary law, this would then have to read as ‘all States bound by the CIL rule’, which, once again, the
VCLT does not satisfy.

38And as the ILC noted, not only at the stage of judicial interpretation but even at the stage of negotiation.
39See J. Klingler, Y. Parkhomenko and C. Salonidis (eds.), Between the Lines of the Vienna Convention? Canons and Other

Principles of Interpretation in Public International Law (2018).
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• whether Article 32 VCLT can be used to correct the meaning of the text, in favour of which
Judge Schwebel argued passionately in his Dissenting Opinion in Qatar v. Bahrain;40

• this also ties to the more overarching question of the (in)existence of a hierarchy between
Articles 31 and 32 VCLT, with Judge Torres-Bernárdez very eloquently opined that ‘[a]s to
the relationship between the “general rule of interpretation” (Art. 31) and the “supplemen-
tary means of interpretation” (Art. 32), it is also clear that the fact that they are presented
as two different Articles does not at all mean that there are two interpretative processes.
The interpretative process is a single one and, the interpreter is free at any moment to
tum his attention to the supplementary means of interpretation concerned without waiting
for completion of the application of the general rule of Article 31’;41

• the role of in pari materia interpretation in the interpretative process, a somewhat missed
opportunity in the recent Qatar v. United Arab Emirates case;42

• whether if subsequent practice not meeting the criteria of Article 31(3)(b) VCLT can still be
relevant for the purposes of interpretation (with a similar logic to be equally applicable in
other parts of Article 31, such as 31(3)(c)), which was touched upon in the Whaling case, by
then Judge ad hoc Charlesworth and more clearly identified by the ILC in its work on subse-
quent practice;43 and also

• whether non-conventional rules abide to the same ‘rules’ of interpretation as treaty rules.44

But it is in this gradually etched out map that the discussions of the ILC and IDI, and all debates
surrounding interpretation, need to be situated.

5. Hoping that the road to Ithaca is a long one
Such discussions would not be possible without the existence of the rules of the VCLT, on the basis
of which or against which the arguments are being made. That is not to say, that post-VCLT, we
live in a utopian interpretative paradise, where courts and tribunals always get it right,45 far from
it. After all, the etymology of the word utopian, which is a compound word from the ancient Greek
terms ‘oὐ’ and ‘τόπος’46 means ‘no place’, or in context a place that does not exist.47 In fact, it is for
this reason that the examples provided above were chosen. As instances where courts and tribu-
nals despite using the accepted common vocabulary erred methodologically. But it is exactly this
point that highlights the importance of debating and clarifying the content of the ‘rule/s’ of inter-
pretation, as it pushes interpreters to justify their interpretations rather than merely assert them,
and such justification happens within a frame provided by the ‘rule/s’ of interpretation. Through

40Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v. Bahrain) (Jurisdiction and
Admissibility, Dissenting Opinion of Vice-President Schwebel) [1995] ICJ Rep. 27, at 27–32, 39; contra Jurisdiction of the
European Commission of the Danube between Galatz and Braila (Advisory Opinion), PCIJ Series B No 14, 31.

41Land, Island and Maritime Frontier Dispute (El Salvador/Honduras: Nicaragua intervening) (Separate Opinion of Judge
Torres-Bernárdez), [1992] ICJ Rep. 629, para. 191.

42Application of the International Convention on the Elimination of All Forms of Racial Discrimination (Qatar v. United
Arab Emirates) (Preliminary Objections) paras. 77, 101, ICJ, 4 February 2021, available at www.icj-cij.org/public/files/case-
related/172/172-20210204-JUD-01-00-EN.pdf; ibid., (Separate Opinion of Judge Iwasawa), para. 36.

43Compare, for instance, on the one hand,Whaling in the Antarctic (Australia v. Japan: New Zealand intervening) (Separate
Opinion of Judge Greenwood), [2014] ICJ Rep. 405, para. 6; and, on the other hand, somewhat implicitly Whaling in the
Antarctic (Australia v. Japan: New Zealand intervening) (Separate Opinion of Judge ad hoc Charlesworth), [2014] ICJ
Rep. 453, para. 4 and explicitly the ILC in legal.un.org/ilc/texts/instruments/english/commentaries/1_11_2018.pdf,
Conclusion 2(4), Commentary to Conclusion 2(4), paras. 8–10.

44On unilateral acts see ILC, supra note 3; on CIL see North Sea Continental Shelf (Germany/Denmark and the Netherlands)
(Dissenting Opinion of Judge Tanaka), [1969] ICJ Rep. 179, 181; see also Merkouris, supra note 26.

45Again, if there is such a thing as right, depending on which side of the argument you side.
46The term utopia was coined by Sir Arthur More in his same-titled book; A. More, Utopia (1516).
47Although some also argue that its origin may also be ‘ϵὖ’ and ‘τόπος’ (the good place).

Leiden Journal of International Law 467

https://doi.org/10.1017/S0922156522000280 Published online by Cambridge University Press

http://www.icj-cij.org/public/files/case-related/172/172-20210204-JUD-01-00-EN.pdf
http://www.icj-cij.org/public/files/case-related/172/172-20210204-JUD-01-00-EN.pdf
http://www.legal.un.org/ilc/texts/instruments/english/commentaries/1_11_2018.pdf
https://doi.org/10.1017/S0922156522000280


this iterative and incremental process of refinement, if not clarification, not only courts and tribu-
nals but any interpreter can be and is held to a higher standard of argumentation, reasoning and
justification.

To add to that, and again irrespective of where one stands on the existence or not of a correct
interpretation and of ‘rules’ of interpretation in the strict sense, such refinement is not without its
consequences, as it helps delineate with increasing clarity what Kelsen called the ‘frame’ of the rule
being interpreted. According to his ‘frame theorem’ the result of interpretation ‘can only be the
discovery of the frame that the norm to be interpreted represents and, within this frame, the cogni-
tion of several possibilities for implementation’.48 However, such a frame changes not only with
the passage of time, but also with the gradual refinement of the ‘rule/s’ of interpretation. In this
manner the contours of the rule being interpreted come gradually into greater focus.

In this process of gradual refinement of the ‘rules’ or of the arguments surrounding interpre-
tation, it is not the destination but the journey that matters. Or, and let me close on this note, as
has been infinitely more eloquently put by Kafavis in a poem inspired by the theme of Odysseus’
journey:49

As you set out for Ithaka hope your road is a long one, full of adventure, full of discovery : : :

Keep Ithaka always in your mind. Arriving there is what you’re destined for. But don’t hurry
the journey at all. Better if it lasts for years, so you’re old by the time you reach the island,
wealthy with all you’ve gained on the way, not expecting Ithaka to make you rich.
Ithaka gave you the marvelous journey. Without her you wouldn’t have set out. She has
nothing left to give you now.

And if you find her poor, Ithaka won’t have fooled you. Wise as you will have become,
so full of experience, you’ll have understood by then what these Ithakas mean.50

48H. Kelsen, ‘On the Theory of Interpretation’, (1990) Legal Studies 127, 129; H. Kelsen, Reine Rechtslehre (1960), 347–54.
On Kelsen’s ‘frame theorem’ see in detail J. Kammerhoffer, Uncertainty in International Law: A Kelsenian Perspective (2011),
at 113–17. On the potential pitfalls of Kelsen’s ‘frame theorem’ and why a ‘set theorem’ may be more appropriate for
describing allegedly permissible interpretations see P. Merkouris, ‘The “Correct Interpretation” Premise in International
Adjudication’, in P. Westerman, K. Gorobets and A. Hadjigeorgiou (eds.), Conceptual (De)Constructions of International
Law (forthcoming).

49My apologies to the readers as something intangible yet essential always gets lost in translation.
50C. P. Cavafy, ‘Ithaka’, in G. Savidis (ed.), CP Cavafy: Collected Poems (1992), at 36.
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